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PURPOSE - This document is written for the general public by the Professional Foresters 
Examining Committee.  Its purpose is to explain the role of Registered Professional Foresters in 
the context of California's lands, laws, and professional licensing requirements.  The Professional 
Foresters Examining Committee was created under law by the California State Board of Forestry 
and Fire Protection to take charge of the registration, examination, and the licensing of Registered 
Professional Foresters.  The Board of Forestry and Fire Protection is a Governor-appointed body 
within the Department of Forestry and Fire Protection with diverse powers and responsibilities that 
are spelled out in law.  Created in 1885, it was the first such body in the nation.  The Board is 
responsible for developing the general forest policy of the state, for determining the guidance 
policies of the Department of Forestry and Fire Protection, and for representing the State's interest 
in the management of non-federal as well as federal forest land in California.  
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 CALIFORNIA'S FORESTS 
 
A forest is a complex interrelationship of soil, air, water, climate, trees, plants, fish, wildlife, 
grazing animals, and people, together with their machines and structures.   
 
California possesses vast and valuable forest resources.  The State ranks second in the 
Nation in total forest land.  It has a wide range of climates, elevations, slopes, geology, and 
vegetation conditions, so its forest resources are naturally quite diverse as well as very 
precious.  The variety is manifested in the large stands of timber, including 21 species of 
hardwoods and conifers that are native only to California, as well as in the thousands of 
species of plants, fish, and wildlife that inhabit these forested landscapes.   
 
California's forested landscapes encompass some 39,674,000 acres, nearly 40 % of the 
State, and include commercial timberland, parks, wilderness, chaparral, and woodland.  
Approximately 45% of these lands are administered by the federal government as National 
Forests, 42% are under private ownership, with the remainder (13%) administered by the 
State and various public agencies.  From these acres come nearly all of the State's fresh 
water, about 30% of the lumber and plywood used in California, much of the range for 
cattle and sheep, invaluable habitat for game and wildlife, and some of the most 
spectacularly beautiful scenery and recreational opportunities to be found anywhere.     
 
Because of the increasing demands being placed on California's forest resources, a careful 
balance must be kept between human uses and the environment in order to sustain its 
natural wealth.  This sustainability can only be achieved through the proper application of 
forestry principles and sound natural resource management practices. 
 
 FORESTRY 
 
Forestry refers to the science and practice of managing forested landscapes and the 
treatment of the forest cover in general, and includes, among other things, the application 
of scientific knowledge and forestry principles in the fields of fuels management and forest 
protection, timber growing and utilization, forest inventories, forest economics, forest 
valuation and finance, and the evaluation and mitigation of impacts from forestry activities 
on watershed and scenic values.  
 
Humans lay a heavy burden on forest resources which provide people with many essential 
goods from drinking water to paper products.  Forests can provide a wide range of 
renewable commodities provided that proper management is taken.  Registered 
Professional Foresters are charged with the care and management of California's forests. 
 
 THE REGISTERED PROFESSIONAL FORESTER 
 
A Registered Professional Forester (RPF) is a person knowledgeable in a wide range of 
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studies such as biology, ecology, entomology, geology, hydrology, dendrology, silviculture, 
engineering, business administration, forest economics, and other natural resource 
subjects.  RPFs use their well-rounded education and experience to maintain the 
sustainability of forest resources like timber, forage, wildlife, water, and outdoor recreation 
to meet the needs of the people while protecting the biological integrity and quality of the 
forest environment.   
 
RPFs perform a wide variety of activities.  RPFs organize and direct systems of control for 
forest fires, insect pests, and tree diseases.  They determine the environmental impacts of 
management decisions, and plan for maintenance of wildlife habitat.  They prescribe 
thinning for an immature stand of trees or removal of defective trees for stand 
improvement.  RPFs measure the volume of standing timber, appraise market value, plan 
harvests, and administer the sale of the forest products.   
 
Foresters also help plan for recreational uses of the forest including the maintenance of its 
natural beauty.  They are called upon to revegetate, enhance, or restore overused, burned, 
or abused forest sites and recreational areas.  In addition, Registered Professional 
Foresters must be well-versed in federal, state, and local laws affecting forestry practices in 
California in order to administer them properly. 
 
In order for a professional forester to fulfill their responsibilities with regard to a particular 
activity on a site, the professional forester may need to utilize the services of other qualified 
experts, such as archaeologists, botanists, civil engineers, ecologists, fisheries biologists, 
geologists, hydrologists, land surveyors, landscape architects, range scientists, soil 
scientists, or wildlife biologists 
 
Because forestry activities can have a significant impact upon the ecology of California's 
forests and the quality of the forest environment, the State legislature enacted the 
Professional Foresters Law in 1972, which provides for the licensing of professional 
foresters and certified specialists. 
 
 PROFESSIONAL FORESTERS LAW OF 1972 
 
California's Professional Foresters Law (PFL) became effective on January 1, 1973.  The 
PFL outlines the guiding principles and responsibilities of Registered Professional 
Foresters and provides the State with vital professionals who are knowledgeable in 
developing and carrying out forest management plans.  The law requires all persons who 
wish to call themselves "professional foresters" or to act in the capacity thereof, to register 
and become licensed.   
 
With the passage of the PFL, the Legislature declared the existence of a public interest in 
the management and treatment of the forest resources and timberlands in California and 
regulates all persons who practice the profession of forestry.  The intent of the Law is to 



  
 
 4

provide a source of forest management experts--knowledgeable, trained, experienced and 
skilled in the scientific fields relating to forestry.   
 
 
QUALIFICATIONS: 
 
The terms and conditions for becoming a Registered Professional Forester are explained in 
greater detail in the California Code of Regulations.  Minimum qualifications include: 
 
 a) Good moral character and a good reputation for honesty and integrity. 
 b) Seven years of experience in forestry work (three years of which must be 

having charge of forestry work or be under the supervision of an RPF).  An 
increasing level of responsibility and experience must be demonstrated. 

 c) Pass the comprehensive examination administered by the Professional 
Foresters Examining Committee (PFEC) with a score of 75% or greater. 

  
A person may substitute a Bachelor of Science in Forestry degree or a Bachelor of Science 
degree with a Major in Forestry for four years of work experience.  A Master of Forestry, in 
combination with a Bachelor of Arts or Science degree majoring in a field other than 
forestry, can also be used in lieu of four years of forestry work experience. 
 
An Application for Registration and License as a Professional Forester must be filed with 
the Board of Forestry and Fire Protection before an applicant can be scheduled for 
examination.  An individual is eligible to be licensed after passing the exam with a score of 
75% or better.  
 
The Professional Foresters Law also provides for certification in particular fields [PRC 
§752].  A similar process to becoming a Registered Professional Forester applies to 
becoming a Certified Specialist, but the test is more specific to the field of specialization.  
Currently, the Board of Forestry and Fire Protection has established only one specialty, 
that of the Certified Rangeland Manager.   



  
 
 5

RESPONSIBILITIES: 
 
Being a Registered Professional Forester or certified specialist carries with it many 
responsibilities.  The term "Registered Professional Forester" is defined in the Professional 
Foresters Law as: 
 
 "..a person who, by reason of his or her knowledge of the natural sciences, 

mathematics, and the principles of forestry, acquired by forestry education and 
experience, performs services, including, but not limited to, consultation, 
investigation, evaluation, planning or responsible supervision of forestry activities 
when [such] professional services require the application of forestry principles and 
techniques." [PRC §752]   

 
The RPF's primary concern, irrespective of private or public interests, is to enhance the 
control of air and water pollution, the preservation of scenic beauty, the protection of 
watersheds by flood and soil erosion control, the production and increased yield of natural 
resources, including timber, forage, wildlife, and water, and outdoor recreation, to meet the 
needs of the people. Consequently, it is necessary that the individual keep currently 
informed of professional matters, techniques and equipment, their uses and limitations, and 
applicable laws and regulations.   
 
In a Memorandum of Understanding between the PFEC, professional societies, and 
universities with forestry or forestry-related programs, it was agreed upon that a concerted 
effort be made to raise the visible participation of forestry professionals in continuing 
education programs through voluntary incentives and recognition.  The Society of 
American Foresters and The Association of Consulting Foresters have a voluntary tracking 
system to assist foresters in the documentation of their continuing education activities. 
 
Before making planning or management recommendations, Registered Professional 
Foresters must learn the physical characteristics of the site or area, its soils, hydrology, 
vegetation, silvicultural characteristics, cultural features, wildlife and their habitat 
requirements, its land use zoning, and its economic realities.  The law requires that in 
implementing a Timber Harvest Plan, an RPF must be available to advise a landowner. 
 
RPFs must make every reasonable effort to educate clients or employers about 
environmentally and economically sound management options for their properties.  They 
must take into consideration impacts on and off the site when formulating and executing 
plans for forestry operations, and clearly point out to clients or employers possible conflicts 
which might arise from such activities.   
 
Particular notice should be given to situations which may induce irreversible environmental 
change, and justification for any necessary changes should be clearly established.  RPFs 
must consider and, to the extent practicable, avoid or mitigate consequences of plans and 
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actions that may impact adjoining land ownerships.  Timber harvesting plans or other land-
use management plans must be based on the best available site information, including site 
inspection.   
 
Registered Professional Foresters must be thorough and accurate.  An RPF must provide 
an adequate level of supervision over professional and technician subordinates to assure 
acceptable standards of performance.  The Registered Professional Forester must assume 
responsibility for all professional documents that the forester prepared or supervised by 
affixing his or her signature and license number.  Lastly, the RPF should clearly 
communicate the needs and benefits of good forestry to the general public. 
 
MEMORANDUM OF UNDERSTANDING WITH THE FOREST SERVICE: 
 
Since the federal government owns roughly half of the forested acres in California, there 
has been a need to delineate the role of Registered Professional Foresters on federal 
lands.  On September 27, 1992 a Memorandum of Understanding was entered into by the 
Board of Forestry and Fire Protection and the United States Department of Agriculture, 
Forest Service (USFS).  The memorandum's intent is: 
 
 [to clarify] the role of the Registered Professional Forester (RPF) as it relates to the 

management of California's federally owned wildlands, and to provide guidance on 
how to deal with situations where federal and state authority overlap as it relates to 
the implementation of the Professional Foresters Law. 

 
The memorandum also specifies what constitutes forestry activities for both federal and 
state foresters.  Among the points agreed upon are that any USFS employee practicing 
forestry on non-federal lands must be a Registered Professional Forester or under the 
direct supervision of one.  Federal employees practicing on federal forest lands must either 
be a Registered Professional Forester, be working under the supervision of one, or be 
equivalently qualified as defined in the memorandum.  Those who are not USFS 
employees but are practicing forestry on federal lands must also be Registered 
Professional Foresters or be directly supervised by an RPF. 
 
DISCIPLINARY ACTION: 
 
Should the RPF or Certified Specialist fail to meet the requirements of the law and 
regulation, the individual may be subject to disciplinary action.  The grounds for disciplinary 
action which are delineated in the Professional Foresters Law include: 
 
 a) "Having been convicted of a felony substantially related to the qualifications, 

functions, or duties of Registered Professional Forester." 
 b) "Having been found guilty by the Board of any deceit, misrepresentation, 

fraud, material misstatement of fact, incompetence, or gross negligence in 
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the practice of forestry." 
 c) "Being guilty of any fraud or deceit in obtaining his or her registration or 

certification." 
 d) "Aiding or abetting any person in the violation of any provision of the 

Professional Foresters Law." 
 e) "Failing in any material respect to comply with the provisions of the 

Professional Foresters Law." [PRC §778] 
 
A written complaint may be filed by any person with the Board of Forestry and Fire 
Protection regarding professional conduct of a Registered Professional Forester or 
Certified Specialist.  The Executive Officer must verify the accusation under Professional 
Foresters Law before an investigation may take place.  The Board may also, of its own 
accord, cause an inquiry to be conducted.  Further elaboration regarding the complaint 
process, as well as the registration and the examination procedures, can be found in the 
Licensing Policy Statements.   
 
The Board may either suspend or revoke the license, issue a reprimand, or exonerate the 
individual.  In regards to disciplinary actions, the Board has clearly stated that "[t]he primary 
importance [in determining disciplinary action] is the adverse effect the Registered 
Professional Forester's actions had, or will continue to have, on the protection of the public 
interest" [14 CCR §1612.1]. 
 
PROFESSIONAL ETHICS: 
 
Registered Professional Foresters are responsible for their own professional behavior and 
must, therefore, conduct themselves in a prudent manner to retain public confidence.  They 
must not only meet the expected high standards of performance but must also function 
within the professional community's generally accepted code of ethics. 
 
One of the most important duties imposed by professional ethics is the RPF's concurrent 
responsibility to the public and to the client.  Both the public's interest and the employer's 
carry significance and must be considered.  Prudent professional practice dictates that 
Registered Professional Foresters should not make forest management decisions at the 
expense of the public trust nor of the employer, but instead base judgments on sound 
forestry principles consistent with environmental laws. 
 
Prudent practice also demands that Registered Professional Foresters recommend advice 
be obtained on possible questions of interpretation or conflict; and further that they inform 
their employers or clients of anticipated consequences if laws, regulations, or scientific 
principles are disregarded. 
 
Registered Professional Foresters should represent and uphold the employer's or client's 
interests in all matters entrusted to them, including maintenance of confidentiality.  They 
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must make potential conflicts of interest known to the parties concerned and have them 
resolved, and they should accept no compensation from more than one party for the same 
services unless the parties involved have given consent.   
 
 ENVIRONMENTAL LAWS PERTAINING TO FORESTRY IN CALIFORNIA 
 
FEDERAL ENVIRONMENTAL LEGISLATION: 
 
Four of the most important federal environmental laws that govern forest practices in 
California are the Clean Water Act (CWA), the Federal Endangered Species Act of 1973 
(ESA), the National Environmental Policy Act (NEPA), and the National Forest 
Management Act of 1976 (NFMA). 
 
The Clean Water Act (Clean Water Act) calls for state and local agencies to use the best 
available techniques, referred to as "best management practices" (BMP), in minimizing the 
potential for water pollution from nonpoint sources, such as timber operations [33 U.S.C. 
§1288].  Nonpoint sources produce discharges from a large area that cannot easily be 
traced to a point of origin.  In California, the State Water Quality Control Board has been 
assigned by the federal government to implement the Clean Water Act. 
 
The Federal Endangered Species Act's (FESA) purpose is to provide programs to 
conserve threatened and endangered species [16 U.S.C. §1531(b)].  The Act forbids 
logging and other activities that harm threatened or endangered species or their critical 
habitats, unless they are in conformance with recovery plans developed and administered 
by the Secretary of the Interior.  Individual habitat management plans may be prepared 
and must include the potential impact on the species and must also suggest mitigations for 
any negative consequences [16 U.S.C. §1539]. 
 
Other examples of federal laws affecting the management of federal lands and federal 
actions in California are the National Environmental Policy Act (NEPA) and the National 
Forest Management Act (NFMA).  NEPA requires that federal agencies evaluate all 
activities which may have significant consequences on the environment.  The Act further 
requires that an environmental assessment regarding the project's repercussions on its 
surroundings be made available to other agencies and to the public.  Land-management 
plans for national forests must, therefore, include to enable the Forest Service to mitigate 
any adverse effects on the environment.   
 
NFMA mandates that national forest plans must "provide for the diversity of plant and 
animal communities based on the suitability and capability of the specific land area . . . [16 
U.S.C. §1604].  This was interpreted by the Forest Service regulations to mean that "[f]ish 
and wildlife habitat shall be managed to maintain viable populations of existing native and 
desired nonnative vertebrate species in the planning area" [36 C.F.R. §219.19]. 
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STATE ENVIRONMENTAL LEGISLATION: 
 
In general, federal laws take precedence over state and local laws.  They may, however, 
designate state or local agencies to achieve certain national goals.  In addition, states may 
adopt laws to carry out federal government mandates.  A  prime example of this in 
California is the Porter-Cologne Act of 1969 (Porter-Cologne) which allows the State 
Water Resources Control Board (SWRCB) to regulate the water quality control of the state 
as directed by the requirements of the federal Clean Water Act.  Timber operations and 
other forestry practices that may affect water quality are accordingly subject to the SWRCB 
and the Regional Water Quality Control Board oversight.   
 
States also enact laws to protect their specific interests.  The California Endangered 
Species Act (CESA), modeled after the Federal Endangered Species Act, gives additional 
protection not covered by its federal counterpart to threatened and endangered species in 
California.  It makes the conservation, protection, restoration, and the enhancement of any 
threatened or endangered species and their habitat a policy of the State [Cal. Fish and 
Game Code §2052].  CESA has added several plants and animals, mostly native to 
California, to its threatened and endangered species list, since they were not included in 
the federal ESA.  Conservation, according to both federal and state law, is defined to be 
the use of all methods and procedures "necessary to bring any endangered . . . or 
threatened species to the point at which the measures provided [by the acts] are no longer 
necessary" [U.S.C. §1532(3); 50 C.F.R. §424.02(c); Cal. Fish and Game Code §2061]. 
  
The California Environmental Quality Act of 1973 (CEQA) is another state law with a 
complement in the federal government's NEPA.  While NEPA primarily covers the federal 
lands and federal actions in California, CEQA applies to all state and private properties.  
Like NEPA, CEQA requires that state and local government agencies prepare an 
environmental assessment before undertaking or issuing a permit for any project with 
possible environmental repercussions.  CEQA's environmental assessment is the State's 
analogue to NEPA's.  In addition to the environmental assessment requirement, CEQA 
dictates that for projects which might affect the environment negatively, the agency must 
require feasible alternatives to reduce those potential adverse impacts to where they are 
no longer significant; or if harmful effects should be unavoidable, provide a justification of 
overriding consideration. 
 
The Z'berg-Nejedly Forest Practice Act of 1973 (FPA) also parallels the NFMA of the 
federal government but goes further in regulating private forestry practices.  Whereas the 
NFMA regulates federal forest lands, the FPA governs the management of non-federal 
timberlands in California.  The Act, in conjunction with the Professional Foresters Law, was 
established to address the public's growing concern over timber harvesting.   
 
To accomplish its goals the FPA includes certain provisions such as the requirement that 
all persons who harvest timber obtain an annual timber operator's license from the 

http://www.swrcb.ca.gov/water_laws/docs/watercode2002.pdf
http://ceres.ca.gov/env_law/fpa/stat/
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California Department of Forestry and Fire Protection (CDF).  A timber harvest plan (THP) 
must also be submitted to the Director of CDF for review and approval prior to harvesting 
timber.  Moreover, the Forest Practice Act requires the preparation of THPs to be done by 
Registered Professional Foresters (RPF) to insure that the plans are drafted by qualified 
persons.   
 
In 1979, the Secretary of the Resources Agency certified the timber harvest plan process in 
the Forest Practice Act to be the "functional equivalent" of CEQA's environmental 
assessment process.  Thus, the FPA was exempted from the environmental impact report 
preparation requirement of CEQA.  Following harvest, the Act orders that areas be 
restocked according to proper standards.  
 
Under the authority of the FPA, the Board of Forestry and Fire Protection has adopted, 
reviewed, and changed as needed rules and regulations to implement its mandate to 
sustain forest productivity while protecting the forest environment.  The rules contain more 
specific guidelines concerning: 
 
• the preparation, review, appeal, and enforcement of THPs 
• silvicultural systems and regeneration methods 
• harvesting practices and erosion control 
• site preparation 
• watercourse and lake protection 
• sensitive watershed designation 
• hazard reduction (which includes fire safety measures) 
• forest insect and disease protection practices 
• wildlife protection (including sensitive, threatened and endangered species) 
• cumulative effects assessment 
• late successional forest stands 
• maximum sustained production of high quality timber 
• long-term sustained yield plans 
• special rules for Coastal Commission areas 
• archeological and historical resource preservation 
• the registration of professional foresters and forestry-related specialists 

 
The extent to which the public has confidence in the forestry profession rests with the 
integrity of each Registered Professional Forester and with that forester's performance in 
working to protect and wisely utilize the state's forest resources.  The responsibility for the 
actions of the individual Registered Professional Forester lies with that individual.  Because 
foresters are accountable to the public, whether it is the employer or the general public, it is 
imperative that the RPF comply with applicable laws and regulations and assist their clients 
to do likewise.   
 
For further information regarding forestry practices in California and the registration of 
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professional foresters, please contact the State Board of Forestry and Fire Protection at the 
following address: 
  
 

George D. Gentry, Executive Officer 
 Professional Foresters Registration 
 California State Board of Forestry and Fire Protection 
 P.O. Box 944246 
 Sacramento, CA  94244-2460 
 Tel. No. (916) 653-8031 
 Fax No. (916) 657-5386 

Foresters.licensing@fire.ca.gov 
 

http://www.fire.ca.gov/bof/licensing 
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MATERIALS AVAILABLE THROUGH THE CALIFORNIA STATE BOARD OF 
FORESTRY AND FIRE PROTECTION: 

 
 

• Professional Foresters Law 
 

• Title 14, California Code of Regulations: Registration of Professional Foresters 
 

• Memorandum of Understanding with the United States Department of 
Agriculture, Forest Service (USFS) 

 
• Licensing Policy Statements 
 
• Z'berg-Nejedly Forest Practice Act of 1973 

  
 
 
____________________________________________________(detach here)_______________________________________________________________ 
 
 
 
For copies of the following documents, please mail request to: 
 
 
    George D. Gentry, Executive Officer 
    Professional Foresters Registration 
    California State Board of Forestry and Fire Protection 
    P.O. Box 944246 
    Sacramento, CA  94244-2460 
Or fax request to:  (916) 657-5386 
 
 
I would like copies of: 
 
_____ Professional Foresters Law 
_____ Title 14, California Code of Regulations: Registration of Professional Foresters 
_____ Memorandum of Understanding with the USDA Forest Service (USFS) 
_____ Licensing Policy Statements 
_____ Z'berg-Nejedly Forest Practice Act of 1973 
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Clean Water Act
Growing public awareness and concern for controlling water 
pollution led to enactment of the Federal Water Pollution 
Control Act Amendments of 1972. As amended in 1977, this 
law became commonly known as the Clean Water Act. The 
Act established the basic structure for regulating discharges 
of pollutants into the waters of the United States. It gave EPA 
the authority to implement pollution control programs such as 
setting wastewater standards for industry. The Clean Water 
Act also continued requirements to set water quality 
standards for all contaminants in surface waters. The Act 
made it unlawful for any person to discharge any pollutant 
from a point source into navigable waters, unless a permit 
was obtained under its provisions. It also funded the 
construction of sewage treatment plants under the 
construction grants program and recognized the need for 
planning to address the critical problems posed by nonpoint 
source pollution. 

Subsequent enactments modified some of the earlier Clean 
Water Act provisions. Revisions in 1981 streamlined the 
municipal construction grants process, improving the 
capabilities of treatment plants built under the program. 
Changes in 1987 phased out the construction grants 
program, replacing it with the State Water Pollution Control 
Revolving Fund, more commonly known as the Clean Water 
State Revolving Fund. This new funding strategy addressed 
water quality needs by building on EPA-State partnerships.

For a brief introduction ot the Clean Water Act, please visit 
the Watershed Academy's Web-based training module called, 
"Introduction to the Clean Water Act."
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Environmental Protection Agency - Clean Water Act

The CWA provisions, as expressed in the amended law, are 
available by Title from the listings below In Portable 
Document File (PDF) format. 

Title I - Research and Related Programs 
(Sections 101-118) 
[File: ecwa_t1.pdf (68.6 KB)]  

Title II - Grants for Construction of Treatment Works 
(Sections 201-219) 
[File: ecwa_t2.pdf (92.4 KB)]   

Title III - Standards and Enforcement 
(Sections 301-320)
[File: ecwa_t3.pdf (192 KB)]  

Title IV - Permits and Licenses 
(Sections 401-405)
[File: ecwa_t4.pdf (56 KB)]  

Title V - General Provisions 
(Sections 501-519) 
[File: ecwa_t5.pdf (45.9 KB)]  

Title VI - State Water Pollution Control Revolving Funds 
(Sections 601-607)
[File: ecwa_t6.pdf (15.4 KB)]   

The law is codified in 33 U.S.C. Chapter 26, which is 
available online through the U.S. Code Collection of the Legal 
Information Institute of Cornell University. 

         

The Year of Clean Water

                 exit EPA
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NEPA of 1969

The National Environmental Policy Act of 1969, as amended 

(Pub. L. 91-190, 42 U.S.C. 4321-4347, January 1, 1970, as amended by Pub. L. 94-
52, July 3, 1975, Pub. L. 94-83, August 9, 1975, and Pub. L. 97-258, § 4(b), Sept. 
13, 1982)

An Act to establish a national policy for the environment, to provide for the 
establishment of a Council on Environmental Quality, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That this Act may be cited as the "National 
Environmental Policy Act of 1969."

Purpose

Sec. 2 [42 USC § 4321].

The purposes of this Act are: To declare a national policy which will encourage 
productive and enjoyable harmony between man and his environment; to promote 
efforts which will prevent or eliminate damage to the environment and biosphere and 
stimulate the health and welfare of man; to enrich the understanding of the 
ecological systems and natural resources important to the Nation; and to establish a 
Council on Environmental Quality. 

TITLE I

CONGRESSIONAL DECLARATION OF NATIONAL 
ENVIRONMENTAL POLICY

Sec. 101 [42 USC § 4331].

(a) The Congress, recognizing the profound impact of man's activity on the 
interrelations of all components of the natural environment, particularly the profound 
influences of population growth, high-density urbanization, industrial expansion, 
resource exploitation, and new and expanding technological advances and 
recognizing further the critical importance of restoring and maintaining environmental 
quality to the overall welfare and development of man, declares that it is the 
continuing policy of the Federal Government, in cooperation with State and local 
governments, and other concerned public and private organizations, to use all 
practicable means and measures, including financial and technical assistance, in a 
manner calculated to foster and promote the general welfare, to create and maintain 
conditions under which man and nature can exist in productive harmony, and fulfill 
the social, economic, and other requirements of present and future generations of 
Americans.
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(b) In order to carry out the policy set forth in this Act, it is the continuing 
responsibility of the Federal Government to use all practicable means, consistent 
with other essential considerations of national policy, to improve and coordinate 
Federal plans, functions, programs, and resources to the end that the Nation may --

1.  fulfill the responsibilities of each generation as trustee of the environment for 
succeeding generations;

2.  assure for all Americans safe, healthful, productive, and aesthetically and 
culturally pleasing surroundings;

3.  attain the widest range of beneficial uses of the environment without 
degradation, risk to health or safety, or other undesirable and unintended 
consequences;

4.  preserve important historic, cultural, and natural aspects of our national 
heritage, and maintain, wherever possible, an environment which supports 
diversity, and variety of individual choice;

5.  achieve a balance between population and resource use which will permit 
high standards of living and a wide sharing of life's amenities; and 

6.  enhance the quality of renewable resources and approach the maximum 
attainable recycling of depletable resources.

(c) The Congress recognizes that each person should enjoy a healthful environment 
and that each person has a responsibility to contribute to the preservation and 
enhancement of the environment.

Sec. 102 [42 USC § 4332].

The Congress authorizes and directs that, to the fullest extent possible: (1) the 
policies, regulations, and public laws of the United States shall be interpreted and 
administered in accordance with the policies set forth in this Act, and (2) all agencies 
of the Federal Government shall --

(A) utilize a systematic, interdisciplinary approach which will insure the 
integrated use of the natural and social sciences and the environmental 
design arts in planning and in decisionmaking which may have an impact on 
man's environment;

(B) identify and develop methods and procedures, in consultation with the 
Council on Environmental Quality established by title II of this Act, which will 
insure that presently unquantified environmental amenities and values may 
be given appropriate consideration in decisionmaking along with economic 
and technical considerations;

http://ceq.eh.doe.gov/nepa/regs/nepa/nepaeqia.htm (2 of 10) [11/19/2002 11:05:51 AM]



NEPA of 1969

(C) include in every recommendation or report on proposals for legislation 
and other major Federal actions significantly affecting the quality of the 
human environment, a detailed statement by the responsible official on --

(i) the environmental impact of the proposed action,

(ii) any adverse environmental effects which cannot be avoided 
should the proposal be implemented,

(iii) alternatives to the proposed action,

(iv) the relationship between local short-term uses of man's 
environment and the maintenance and enhancement of long-term 
productivity, and 

(v) any irreversible and irretrievable commitments of resources which 
would be involved in the proposed action should it be implemented.

Prior to making any detailed statement, the responsible Federal official shall 
consult with and obtain the comments of any Federal agency which has 
jurisdiction by law or special expertise with respect to any environmental 
impact involved. Copies of such statement and the comments and views of 
the appropriate Federal, State, and local agencies, which are authorized to 
develop and enforce environmental standards, shall be made available to the 
President, the Council on Environmental Quality and to the public as 
provided by section 552 of title 5, United States Code, and shall accompany 
the proposal through the existing agency review processes;

(D) Any detailed statement required under subparagraph (C) after January 1, 
1970, for any major Federal action funded under a program of grants to 
States shall not be deemed to be legally insufficient solely by reason of 
having been prepared by a State agency or official, if:

(i) the State agency or official has statewide jurisdiction and has the 
responsibility for such action,

(ii) the responsible Federal official furnishes guidance and 
participates in such preparation,

(iii) the responsible Federal official independently evaluates such 
statement prior to its approval and adoption, and 

(iv) after January 1, 1976, the responsible Federal official provides 
early notification to, and solicits the views of, any other State or any 
Federal land management entity of any action or any alternative 
thereto which may have significant impacts upon such State or 
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affected Federal land management entity and, if there is any 
disagreement on such impacts, prepares a written assessment of 
such impacts and views for incorporation into such detailed 
statement.

The procedures in this subparagraph shall not relieve the Federal official of 
his responsibilities for the scope, objectivity, and content of the entire 
statement or of any other responsibility under this Act; and further, this 
subparagraph does not affect the legal sufficiency of statements prepared by 
State agencies with less than statewide jurisdiction.

(E) study, develop, and describe appropriate alternatives to recommended 
courses of action in any proposal which involves unresolved conflicts 
concerning alternative uses of available resources;

(F) recognize the worldwide and long-range character of environmental 
problems and, where consistent with the foreign policy of the United States, 
lend appropriate support to initiatives, resolutions, and programs designed to 
maximize international cooperation in anticipating and preventing a decline in 
the quality of mankind's world environment;

(G) make available to States, counties, municipalities, institutions, and 
individuals, advice and information useful in restoring, maintaining, and 
enhancing the quality of the environment;

(H) initiate and utilize ecological information in the planning and development 
of resource-oriented projects; and

(I) assist the Council on Environmental Quality established by title II of this 
Act.

Sec. 103 [42 USC § 4333].

All agencies of the Federal Government shall review their present statutory authority, 
administrative regulations, and current policies and procedures for the purpose of 
determining whether there are any deficiencies or inconsistencies therein which 
prohibit full compliance with the purposes and provisions of this Act and shall 
propose to the President not later than July 1, 1971, such measures as may be 
necessary to bring their authority and policies into conformity with the intent, 
purposes, and procedures set forth in this Act.

Sec. 104 [42 USC § 4334].

Nothing in section 102 [42 USC § 4332] or 103 [42 USC § 4333] shall in any way 
affect the specific statutory obligations of any Federal agency (1) to comply with 
criteria or standards of environmental quality, (2) to coordinate or consult with any 
other Federal or State agency, or (3) to act, or refrain from acting contingent upon 

http://ceq.eh.doe.gov/nepa/regs/nepa/nepaeqia.htm (4 of 10) [11/19/2002 11:05:51 AM]



NEPA of 1969

the recommendations or certification of any other Federal or State agency.

Sec. 105 [42 USC § 4335].

The policies and goals set forth in this Act are supplementary to those set forth in 
existing authorizations of Federal agencies.

TITLE II

COUNCIL ON ENVIRONMENTAL QUALITY

Sec. 201 [42 USC § 4341].

The President shall transmit to the Congress annually beginning July 1, 1970, an 
Environmental Quality Report (hereinafter referred to as the "report") which shall set 
forth (1) the status and condition of the major natural, manmade, or altered 
environmental classes of the Nation, including, but not limited to, the air, the aquatic, 
including marine, estuarine, and fresh water, and the terrestrial environment, 
including, but not limited to, the forest, dryland, wetland, range, urban, suburban an 
rural environment; (2) current and foreseeable trends in the quality, management 
and utilization of such environments and the effects of those trends on the social, 
economic, and other requirements of the Nation; (3) the adequacy of available 
natural resources for fulfilling human and economic requirements of the Nation in the 
light of expected population pressures; (4) a review of the programs and activities 
(including regulatory activities) of the Federal Government, the State and local 
governments, and nongovernmental entities or individuals with particular reference 
to their effect on the environment and on the conservation, development and 
utilization of natural resources; and (5) a program for remedying the deficiencies of 
existing programs and activities, together with recommendations for legislation.

Sec. 202 [42 USC § 4342].

There is created in the Executive Office of the President a Council on Environmental 
Quality (hereinafter referred to as the "Council"). The Council shall be composed of 
three members who shall be appointed by the President to serve at his pleasure, by 
and with the advice and consent of the Senate. The President shall designate one of 
the members of the Council to serve as Chairman. Each member shall be a person 
who, as a result of his training, experience, and attainments, is exceptionally well 
qualified to analyze and interpret environmental trends and information of all kinds; 
to appraise programs and activities of the Federal Government in the light of the 
policy set forth in title I of this Act; to be conscious of and responsive to the scientific, 
economic, social, aesthetic, and cultural needs and interests of the Nation; and to 
formulate and recommend national policies to promote the improvement of the 
quality of the environment.

Sec. 203 [42 USC § 4343]. 
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(a) The Council may employ such officers and employees as may be necessary to 
carry out its functions under this Act. In addition, the Council may employ and fix the 
compensation of such experts and consultants as may be necessary for the carrying 
out of its functions under this Act, in accordance with section 3109 of title 5, United 
States Code (but without regard to the last sentence thereof).

(b) Notwithstanding section 1342 of Title 31, the Council may accept and employ 
voluntary and uncompensated services in furtherance of the purposes of the 
Council.

Sec. 204 [42 USC § 4344].

It shall be the duty and function of the Council --

1.  to assist and advise the President in the preparation of the Environmental 
Quality Report required by section 201 [42 USC § 4341] of this title;

2.  to gather timely and authoritative information concerning the conditions and 
trends in the quality of the environment both current and prospective, to 
analyze and interpret such information for the purpose of determining 
whether such conditions and trends are interfering, or are likely to interfere, 
with the achievement of the policy set forth in title I of this Act, and to compile 
and submit to the President studies relating to such conditions and trends;

3.  to review and appraise the various programs and activities of the Federal 
Government in the light of the policy set forth in title I of this Act for the 
purpose of determining the extent to which such programs and activities are 
contributing to the achievement of such policy, and to make 
recommendations to the President with respect thereto; 

4.  to develop and recommend to the President national policies to foster and 
promote the improvement of environmental quality to meet the conservation, 
social, economic, health, and other requirements and goals of the Nation;

5.  to conduct investigations, studies, surveys, research, and analyses relating 
to ecological systems and environmental quality;

6.  to document and define changes in the natural environment, including the 
plant and animal systems, and to accumulate necessary data and other 
information for a continuing analysis of these changes or trends and an 
interpretation of their underlying causes;

7.  to report at least once each year to the President on the state and condition 
of the environment; and

8.  to make and furnish such studies, reports thereon, and recommendations 

http://ceq.eh.doe.gov/nepa/regs/nepa/nepaeqia.htm (6 of 10) [11/19/2002 11:05:51 AM]



NEPA of 1969

with respect to matters of policy and legislation as the President may 
request.

Sec. 205 [42 USC § 4345].

In exercising its powers, functions, and duties under this Act, the Council shall --

1.  consult with the Citizens' Advisory Committee on Environmental Quality 
established by Executive Order No. 11472, dated May 29, 1969, and with 
such representatives of science, industry, agriculture, labor, conservation 
organizations, State and local governments and other groups, as it deems 
advisable; and

2.  utilize, to the fullest extent possible, the services, facilities and information 
(including statistical information) of public and private agencies and 
organizations, and individuals, in order that duplication of effort and expense 
may be avoided, thus assuring that the Council's activities will not 
unnecessarily overlap or conflict with similar activities authorized by law and 
performed by established agencies.

Sec. 206 [42 USC § 4346].

Members of the Council shall serve full time and the Chairman of the Council shall 
be compensated at the rate provided for Level II of the Executive Schedule Pay 
Rates [5 USC § 5313]. The other members of the Council shall be compensated at 
the rate provided for Level IV of the Executive Schedule Pay Rates [5 USC § 5315].

Sec. 207 [42 USC § 4346a].

The Council may accept reimbursements from any private nonprofit organization or 
from any department, agency, or instrumentality of the Federal Government, any 
State, or local government, for the reasonable travel expenses incurred by an officer 
or employee of the Council in connection with his attendance at any conference, 
seminar, or similar meeting conducted for the benefit of the Council.

Sec. 208 [42 USC § 4346b].

The Council may make expenditures in support of its international activities, 
including expenditures for: (1) international travel; (2) activities in implementation of 
international agreements; and (3) the support of international exchange programs in 
the United States and in foreign countries.

Sec. 209 [42 USC § 4347].

There are authorized to be appropriated to carry out the provisions of this chapter 
not to exceed $300,000 for fiscal year 1970, $700,000 for fiscal year 1971, and 
$1,000,000 for each fiscal year thereafter.
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The Environmental Quality Improvement Act, as amended (Pub. L. No. 91- 224, 
Title II, April 3, 1970; Pub. L. No. 97-258, September 13, 1982; and Pub. L. No. 98-
581, October 30, 1984.

42 USC § 4372. 

(a) There is established in the Executive Office of the President an office to 
be known as the Office of Environmental Quality (hereafter in this chapter 
referred to as the "Office"). The Chairman of the Council on Environmental 
Quality established by Public Law 91-190 shall be the Director of the Office. 
There shall be in the Office a Deputy Director who shall be appointed by the 
President, by and with the advice and consent of the Senate.

(b) The compensation of the Deputy Director shall be fixed by the President 
at a rate not in excess of the annual rate of compensation payable to the 
Deputy Director of the Office of Management and Budget.

(c) The Director is authorized to employ such officers and employees 
(including experts and consultants) as may be necessary to enable the Office 
to carry out its functions ;under this chapter and Public Law 91-190, except 
that he may employ no more than ten specialists and other experts without 
regard to the provisions of Title 5, governing appointments in the competitive 
service, and pay such specialists and experts without regard to the 
provisions of chapter 51 and subchapter III of chapter 53 of such title relating 
to classification and General Schedule pay rates, but no such specialist or 
expert shall be paid at a rate in excess of the maximum rate for GS-18 of the 
General Schedule under section 5332 of Title 5.

(d) In carrying out his functions the Director shall assist and advise the 
President on policies and programs of the Federal Government affecting 
environmental quality by --

1.  providing the professional and administrative staff and support for the 
Council on Environmental Quality established by Public Law 91- 190;

2.  assisting the Federal agencies and departments in appraising the 
effectiveness of existing and proposed facilities, programs, policies, 
and activities of the Federal Government, and those specific major 
projects designated by the President which do not require individual 
project authorization by Congress, which affect environmental quality;

3.  reviewing the adequacy of existing systems for monitoring and 
predicting environmental changes in order to achieve effective 
coverage and efficient use of research facilities and other resources;

4.  promoting the advancement of scientific knowledge of the effects of 
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actions and technology on the environment and encouraging the 
development of the means to prevent or reduce adverse effects that 
endanger the health and well-being of man;

5.  assisting in coordinating among the Federal departments and 
agencies those programs and activities which affect, protect, and 
improve environmental quality;

6.  assisting the Federal departments and agencies in the development 
and interrelationship of environmental quality criteria and standards 
established throughout the Federal Government; 

7.  collecting, collating, analyzing, and interpreting data and information 
on environmental quality, ecological research, and evaluation.

(e) The Director is authorized to contract with public or private agencies, 
institutions, and organizations and with individuals without regard to section 
3324(a) and (b) of Title 31 and section 5 of Title 41 in carrying out his 
functions.

42 USC § 4373. Each Environmental Quality Report required by Public Law 91-190 
shall, upon transmittal to Congress, be referred to each standing committee having 
jurisdiction over any part of the subject matter of the Report.

42 USC § 4374. There are hereby authorized to be appropriated for the operations 
of the Office of Environmental Quality and the Council on Environmental Quality not 
to exceed the following sums for the following fiscal years which sums are in addition 
to those contained in Public Law 91- 190:

(a) $2,126,000 for the fiscal year ending September 30, 1979.

(b) $3,000,000 for the fiscal years ending September 30, 1980, and 
September 30, 1981.

(c) $44,000 for the fiscal years ending September 30, 1982, 1983, and 1984.

(d) $480,000 for each of the fiscal years ending September 30, 1985 and 
1986.

42 USC § 4375. 

(a) There is established an Office of Environmental Quality Management 
Fund (hereinafter referred to as the "Fund") to receive advance payments 
from other agencies or accounts that may be used solely to finance --

1.  study contracts that are jointly sponsored by the Office and one or 
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more other Federal agencies; and

2.  Federal interagency environmental projects (including task forces) in 
which the Office participates.

(b) Any study contract or project that is to be financed under subsection (a) 
of this section may be initiated only with the approval of the Director.

(c) The Director shall promulgate regulations setting forth policies and 
procedures for operation of the Fund.
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nfmalaw

National Forest Management Act Of 1976

●     Sec. 3. Reports on Fiber Potential, Wood Utilization by Mills, Wood Wastes and Wood Product 
Recycling
●     Sec. 4. Reforestation
●     Sec. 5. Renewable Resource Program

●     Sec. 6. NATIONAL FOREST SYSTEM RESOURCE PLANNING
●     Sec. 7. National Participation
●     Sec. 8 Transportation System
●     Sec. 9. National Forest System
●     Sec. 10. Renewable Resources
●     Sec. 11, 13. Limitations on Timber Removal
●     Sec. 14. Public Participation and Advisory Boards
●     Sec. 15, 16. Regulations and Severability
●     Sec. 12. Conforming Amendments to the Forest and Rangeland Renewable Resources Planning Act of 
1974
●     Sec. 13. Amendment to the Organic Act.
●     Sec. 14. Timber Sales on National Forest System Lands
●     Sec. 15. Validation of Timber Sales Contracts
●     Sec. 16. Payments to States for Schools and Roads
●     Sec. 17. Acquisition of National Forest System Lands
●     Sec. 18. Amendment to the Knutson-Vandenberg Act
●     Sec. 19. Amendment to the Act of June 12, 1960
●     Sec. 20. Plan for Control of Dutch Elm Disease
●     Sec. 21. Severability

●     Act of October 22, 1976 (P.O. 94-588, 90 Stat. 2949, as amended; 16 U.S.C. 
●     472A, 476, 500, 513-516, 518, 521b, 528(note), 576B, 594-2(note), 1600(note), 1601(note), 1600-1602, 1604, 

1606, 1608-1614) 

Sec. 1. This Act may be cited as the "National Forest Management Act of 1976". (16 U.S.C. 1600(note))

Findings 

Sec. 2. The Forest and Rangeland Renewable Resources Planning Act of 1974 (88 Stat. 476; 16 U.S.C. 1601-1610) is 
amended by redesignating sections 2 through 11 as sections 3 through 12, respectively; and by adding a new section 2 as 
follows:
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Sec. 2. Findings.-The Congress finds that-

"(1) the management of the Nation's renewable resources is highly complex and the uses, demand for, and supply of the 
various resources are subject to change over time;

"(2) the public interest is served by the Forest Service, Department of Agriculture, in cooperation with other agencies, 
assessing the Nation's renewable resources, and developing and preparing a national renewable resource and program, 
which is periodically reviewed and updated; 

"(3) to serve the national interest, the renewable resource program must be based on a comprehensive assessment of present 
and anticipated uses, demand for, and supply of renewable resources from the Nation's public and private forests and 
rangelands, through analysis of environmental and economic impacts, coordination of multiple use and sustained yield 
opportunities as provided in the Multiple-Use, Sustained-Yield Act of 1960 (74 Stat. 215; 16 U.S.C. 528-531), and public 
participation in the development of the program; 

"(4) the new knowledge derived from coordinated public and private research programs will promote a sound technical and 
ecological base for effective management, use, and protection of the Nation's renewable resources; 

"(5) inasmuch as the majority of the Nation's forests and rangeland is under private, State, and local governmental 
management and the Nation's major capacity to produce goods and services is based on these nonfederally managed 
renewable resources, the Federal Government should be a catalyst to encourage and assist these owners in the efficient long-
term use and improvement of these lands and their renewable resources consistent with the principles of sustained yield and 
multiple use;

"(6) the Forest Service, by virtue of its statutory authority for management of the National Forest System, research and 
cooperative programs, and its role as an agency in the Department of Agriculture, has both a responsibility and an 
opportunity to be a leader in assuring that the Nation maintains a natural resource conservation posture that will meet the 
requirements of our people in perpetuity; and 

"(7) recycled timber product materials are as much a part of our renewable forest resources as are the trees from which they 
originally came, and in order to extend our timber and timber fiber resources and reduce pressures for timber production 
from Federal lands, the Forest Service should expand its research in the use of recycled and waste timber product materials, 
develop techniques for the substitution of these secondary materials for primary materials, and promote and encourage the 
use of recycled timber product materials." (16 U.S.C. 1600) 

Reports On Fiber Potential, Wood Utilization By Mills, Wood Wastes And Wood Product Recycling 

Sec. 3. Section 3 of the Forest and Rangeland Renewable Resources Planning Act of 1974, as redesigned by section 2 of 
this Act, is amended by adding at the end thereof a new subsection © as follows:

© The Secretary shall report in the 1979 and subsequent Assessments on: 

"(1) the additional fiber potential in the National Forest System including, but not restricted to, forest mortality, growth, 
salvage potential, potential increased forest products sales, economic constraints, alternate markets, contract considerations, 
and other multiple use considerations; 
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"(2) the potential for increased utilization of forest and wood product wastes in the National Forest Systems and on other 
lands, and of urban wood wastes and wood product recycling, including recommendations to the Congress for actions 
which would lead to increased utilization of material now being wasted both in the forests and in manufactured products; 
and

"(3) the milling and other wood fiber product fabrication facilities and their location in the United States, noting the public 
and private forested areas that supply such facilities, assessing the degree of utilization into product form of harvested trees 
by such facilities, and setting forth the technology appropriate to the facilities to improve utilization either individually or 
in aggregate units of harvest trees and to reduce wasted wood fibers. The Secretary shall set forth a program to encourage 
the adoption by these facilities of these technologies for improving wood fiber utilization. 

"(d) In developing the reports required under subsection (c) of this section, the Secretary shall provide opportunity for 
public involvement and consult with other interested governmental departments and agencies." (16 U.S.C. 1601) 

Reforestation 

Sec. 4. Section 3 of the Forest and Rangeland Renewable Resources Planning Act of 1974, as redesignated by section 2 of 
this Act, is amended by adding at the end thereof of new subsections (d) and (e) as follows: 

"(d)(1) It is the policy of the Congress that all forested lands in the National Forest System shall be maintained in 
appropriate forest cover with species of trees, degree of stocking, rate of growth, and conditions of stand designed to secure 
the maximum benefits of multiple use sustained yield management in accordance with land management plans. 
Accordingly, the Secretary is directed to identify and report to the Congress annually at the time of submission of the 
President's budget together with the annual report provided for under section 8 (c) of this Act, beginning with submission 
of the President's budget for fiscal year 1978, the amount and location by forests and States and by productivity class, 
where practicable, of all lands in the National Forest System where objectives of land management plans indicate the need 
to reforest areas that have been cut-over or otherwise denuded or deforested, and best potential rate of growth. All national 
forest lands treated from year to year shall be examined after the first and third growing seasons and certified by the 
Secretary in the report provided for under this subsection as to stocking rate, growth rate in relation to potential and other 
pertinent measures. Any lands not certified as satisfactory shall be returned to the backlog and scheduled for prompt 
treatment. The level and types of treatment shall be those which secure the most effective mix of multiple use benefits. 

"(2) Notwithstanding the provisions of section 9 of this Act, the Secretary shall annually for eight years following the 
enactment of this subsection, transmit to the Congress in the manner provided in this subsection an estimate of the sums 
necessary to be appropriate, in addition to the funds available from other sources, to replant and otherwise treat an acreage 
equal to the acreage to be cut over that year, plus a sufficient portion of the backlog within the eight-year period. After such 
eight-year period, the Secretary shall transmit annually to the Congress an estimate of the sums necessary to replant and 
otherwise treat all lands being cut over and maintain planned timber production on all other forested lands in the National 
Forest System so as to prevent the development of a backlog of needed work larger than the needed work at the beginning 
of the fiscal year. The Secretary's estimate of sums necessary, in addition to the sums available under other authorities, for 
accomplishment of the reforestation and other treatment of National Forest System lands under this section shall be 
provided annually for inclusion in the President's budget and shall also be transmitted to the Speaker of the House and the 
President of the Senate together with the annual report provided for under section 8© of this Act at the time of submission 
of the President's budget to the Congress beginning with the budget for fiscal year 1978. The sums estimated as necessary 
for reforestation and other treatment shall include moneys needed to secure seed, grow seedlings, prepare sites, plant trees, 
thin, remove deleterious growth and underbrush, build fence to exclude livestock and adverse wildlife from regeneration 
areas and otherwise establish and improve growing forests to secure planned production of trees and other multiple values. 

http://www.fs.fed.us/forum/nepa/nfmalaw.html (3 of 15) [11/19/2002 11:59:09 AM]



nfmalaw

"(3) Effective for the fiscal year beginning October 1, 1977, and each fiscal year thereafter, there is hereby authorized to be 
appropriated for the purpose of reforesting and treating lands in the National Forest System $200,000,000 annually to meet 
requirements of this subsection (d). All sums appropriated for the purposes of this subsection shall be available until 
expended.

"(e) The Secretary shall submit an annual report to the Congress on the amounts, types, and uses of herbicides and 
pesticides used in the National Forest System, including the beneficial or adverse effects of such uses (16 U.S.C. 1601)

Renewable Resource Program 

Sect. 5. Section 4 of the Forest and Rangeland Renewable Resources Planning Act of 1974, as redesignated by section 2 of 
this Act, is amended by striking out the word "and" at the end of paragraph (3); striking out the word "satisfy" and inserting 
in lieu thereof "implement and monitor" in paragraph (4); striking out the period at the end of paragraph (4) and inserting in 
lieu thereof a semicolon and the word "and"; and by adding a new paragraph (5) as follows:

"(5) Program recommendations which- 

"(A) evaluated objectives for the major Forest Service programs in order that multiple-use and sustained-yield can be 
determined;

"(B) explain the opportunities for owners of forests and rangeland to participate in programs to improve and enhance the 
condition of the land and the renewable resource products therefrom; 

"(C) recognize the fundamental need to protect and where appropriate, improve the quality of soil, water, and air resources;

"(D) state national goals that recognize the interrelationships between and interdependence within the renewable resources; 
and

"(E) evaluate the impact of the export and import of raw logs upon domestic timber supplies and prices". (16 U.S.C. 1602) 

National Forest System Resource Planning 

Sec. 6. Section 6 of the Forest and Rangeland Renewable Resources Planning Act of 1974, as redesignated by section 2 of 
this Act, is amended by adding at the end thereof new subsections (c) through (m) as follows: 

"(c) The Secretary shall begin to incorporate the standards and guidelines required by this section in plans for units of the 
National Forest System as soon as practicable after enactment of this subsection and shall attempt to complete such 
incorporation for all such units by no later than September 30, 1985. The Secretary shall report to the Congress on the 
progress of such incorporation in the annual report required by section 8(c) of this Act. Until such time as a unit of the 
National Forest System is managed under plans developed in accordance with this Act, the management of such unit may 
continue under existing land and resource management plans. 

"(d) The Secretary shall provide for public participation in the development, review, and revision of land management 
plans including, but not limited to, making the plans or revisions available to the public at convenient locations in the 
vicinity of the affected unit for a period of at least three months before final adoption, during which period the Secretary 
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shall publicize and hold public meetings or comparable processes at locations that foster public participation in the review 
of such plans or revisions. 

"(e) In developing, maintaining, and revising plans for units of the National Forest System pursuant to this section, the 
Secretary shall assure 

that such plans- 

"(1) provide for multiple use and sustained yield of the products and services obtained therefrom in accordance with the 
Multiple-Use, Sustained-Yield Act of 1960, and in particular, include coordination of outdoor recreation, range, timber, 
watershed, wildlife and fish, and wilderness; and timber, watershed, wildlife and fish, and wilderness; and 

"(2) determine forest management systems, harvesting levels, and procedures in the light of all of the uses set forth in 
subsection (c)(1), the definition of the terms 'multiple use' and 'sustained yield' as provided in the Multiple-Use, Sustained-
Yield Act of 1960, and the availability of lands and their suitability for resource management. 

"(f) Plans developed in accordance with this section shall- 

"(1) form one integrated plan for each unit of the National Forest System, incorporating in one document or one set of 
documents, available to the public at convenient locations, all of the features required by this section; 

"(2) be embodied in appropriate written material, including maps and other descriptive documents, reflecting proposed and 
possible actions, including the planned timber sale program and the proportion of probable methods of timber harvest 
within the unit necessary to fulfill the plan; 

"(3) be prepared by an interdisciplinary team. Each team shall prepare its plan based on inventories of the applicable 
resources of the forest; 

"(4) be amended in any manner whatsoever after final adoption after public notice, and, if such amendment would result in 
a significant change in such plan, in accordance with the provisions of subsections (e) and (f) of this section and public 
involvement comparable to that required by subsection (d) of this section; and 

"(5) be revised (A) from time to time when the secretary finds conditions in a unit have significantly changed, but at least 
every fifteen years, and (B) in accordance with the provisions of subsections (e) and (f) of this section and public 
involvement comparable to that required by subsection (d) of this section. 

"(g) As soon as practicable, but not later than two years after enactment of this subsection, the Secretary shall in accordance 
with the procedures set forth in section 553 of title 5, United States Code, promulgate regulations, under the principles of 
the Multiple-Use, Sustained-Yield Act of 1960, that set out the process for the development and revision of the land 
management plans, and the guidelines and standards prescribed by this subsection. The regulations shall include, but not be 
limited to- 

"(1) specifying procedures to insure that land management plans are prepared in accordance with the National 
Environmental Policy Act of 1969, including, but not limited to, direction on when and for what plans an environmental 
impact statement required under section 102(2) (c) of that Act shall be prepared;
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"(2) specifying guidelines which- 

"(A) require the identification of the suitability of lands for resource management 

"(B) provide for obtaining inventory data on the various renewable resources, and soil and water, including pertinent maps, 
graphic material, and explanatory aids; and

"(C) provide for methods to identify special conditions or situations involving hazards to the various resources and their 
relationship to alternate activities; 

"(3) specifying guidelines for land management plans developed to achieve the goals of the Program which-

"(A) insure consideration of the economic and environmental aspects of various systems of renewable resource 
management, including the related systems of silviculture and protection of forest resources, to provide for outdoor 
recreation (including wilderness), range, timber, watershed, wildlife, and fish; 

"(B) provide for diversity of plant and animal communities based on the suitability and capability of the specific land area 
in order to meet overall multiple-use objectives, and within the multiple-use objectives of a land management plan adopted 
pursuant to this section, provide, where appropriate, to the degree practicable, for steps to be taken to preserve the diversity 
of tree species similar to that existing in the region controlled by the plan; 

"(C) insure research on and (based on continuous monitoring and assessment in the field evaluation of the effects of each 
management system to the end that it will not produce substantial and permanent impairment of the productivity of the 
land; 

"(D) permit increases in harvest levels based on intensified management practices, such as reforestation, thinning, and tree 
improvement if (i) such practices justify increasing the harvests in accordance with the Multiple-Use, Sustained-Yield Act 
of 1960, and (ii) such harvest levels are decreased at the end of each planning period if such practices cannot be 
successfully implemented or funds are not received to permit such practices to continue substantially as planned; 

"(E) insure that timber will be harvested from National Forest System lands only where- 

"(i) soil, slope, or other watershed conditions will not not be irreversibly damaged; 

"(ii) there is assurance that such lands can be adequately restocked within five years after harvest;

"(iii) protection is provided for streams, stream-banks, shorelines, lakes, wetlands, and other bodies of water from 
detrimental changes in water temperatures, blockages of water courses, and deposits of sediment, where harvests are likely 
to seriously and adversely affect water conditions or fish habitat; 

and 

"(iv) the harvesting system to be used is not selected primarily because it will give the greatest dollar return or the greatest 
unit output of timber; and 
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"(F) insure that clearcutting, seed tree cutting, shelterwood cutting, and other cuts designed to regenerate and even-aged 
stand of timber will be used as a cutting method on National Forest System lands only where- 

"(i) for clearcutting, it is determined to be the optimum method, and for other such cuts it is determined to be appropriate, 
to meet the objectives and requirements of the relevant land management plan; 

"(ii) the interdisciplinary review as determined by the Secretary has been completed and the potential environmental, 
biological, esthetic, engineering, and economic impacts on each advertised sale area have been assessed, as well as the 
consistency of the sale with the multiple use of the general area;

"(iii) cut blocks, patches, or strips are shaped and blended to the extent practicable with the natural terrain;

"(iv) there are established according to geographic areas, forest types, or other suitable classifications the maximum size 
limits for areas to be cut in one harvest operation, including provision to exceed the established limits after appropriate 
public notice and review by the responsible Forest Service officer one level above the Forest Service officer who normally 
would approve the harvest proposal: Provided, That such limits shall not apply to the size of areas harvested as a result of 
natural catastrophic conditions such as fire, insect and disease attack, or windstorm; and 

"(v) such cuts are carried out in a manner consistent with the protection of soil, watershed, fish, wildlife, recreation, and 
esthetic resources, and the regeneration of the timber resource.

"(h)(1) In carrying out the purposes of subsection (g) of this section, the Secretary of Agriculture shall appoint a committee 
of scientists who are not officers or employees of the Forest Service. The committee shall provide scientific and technical 
advice and counsel on proposed guidelines and procedures to assure that an effective interdisciplinary approach is proposed 
and adopted. The committee shall terminate upon promulgation of the regulations. The views of the committees shall be 
included in the public information supplied when the regulations are proposed for adoption.

"(2) Clerical and technical assistance, as may be necessary to discharge the duties of the committee, shall be provided from 
the personnel of the Department of Agriculture.

"(3) While attending meetings of the committee, the members shall be entitled to receive compensation at a rate of $100 
per diem, including travel time, and while away from their homes or regular places of business they may be allowed travel 
expenses, including per diem in lieu of subsistence, as authorized by section 5703 of title 5, United States Code, for persons 
in the Government service employed intermittently.

"(i) Resource plans and permits, contracts, and other instruments for the use and occupancy of National Forest System 
lands shall be consistent with the land management plans. Those resource plans and permits, contracts, and other such 
instruments currently in existence shall be revised as soon as practicable to be made consistent with such plans. When land 
management plans are revised, resource plans and permits, contracts, and other instruments, when necessary, shall be 
revised as soon as practicable. Any revision in present or future permits, contracts, and other instruments made pursuant to 
this section shall be subject to valid existing rights.

"(j) Land management plans and revisions shall become effective thirty days after completion of public participation and 
publication of notification by the Secretary as required under section 6(d) of this Act. 
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"(k) In developing land management plans pursuant to this Act, the Secretary shall identify lands within the management 
area which are not suited for timber production, considering physical, economic, and other pertinent factors to the extent 
feasible, as determined by the Secretary, and shall assure that, except for salvage sales or sales necessitated to protect other 
multiple-use values, no timber harvesting shall occur on such lands for a period of 10 years. Lands once identified as 
unsuitable for timber production shall continue to be treated for reforestation purposes, particularly with regard to the 
protection of other multiple-use values. The Secretary shall review his decision to classify these lands as not suited for 
timber production at least every 10 years and shall return these lands to timber production whenever he determines that 
conditions have changed so that they have become suitable for timber production.

"(l) The Secretary shall- 

"(1) formulate and implement, as soon as practicable, a process for estimating long-term costs and benefits to support the 
program evaluation requirements of this Act. This process shall include requirements to provide information on a 
representative sample basis of estimated expenditures associated with the reforestation,

timber stand improvement, and sale of timber from the National Forest System, and shall provide a comparison of these 
expenditures to the return to the Government resulting from the sale of timber; and

"(2) include a summary of data and findings resulting from these estimates as a part of the annual report required pursuant 
to section 8(c) of this Act, including an identification on a representative sample basis of those advertised timber sales 
made below the estimated expenditures for such timber as determined by the above cost process; and 

the Secretary shall establish- 

"(1) standards to insure that, prior to harvest, stands of trees throughout the National Forest System shall generally have 
reached the culmination of mean annual increment of growth (calculated on the basis of cubic measurement or other 
methods of calculation at the discretion of the Secretary): Provided, That these standards shall not preclude the use of 
sound silvicultural practices, such as thinning or other stand improvement measures: Provided further, That these standards 
shall not preclude the Secretary from salvage or sanitation harvesting of timber stands which are substantially damaged by 
fire, windthrow or other catastrophe, or which are in imminent danger from insect or disease attack; and 

"(2) exceptions to these standards for the harvest of particular species of trees in management units after consideration has 
been given to the multiple uses of the forest including, but not limited to, recreation, wildlife habitat, and range and after 
completion of public participation processes utilizing the procedures of subsection (d) of this section." (16 U.S.C. 1604) 

National Participation 

Sec. 7. Section 8 of the Forest and Rangeland Renewable Resources Planning Act of 1974, as redesignated by section 2 of 
this Act, is amended- 

●     (a) by striking out "sixty" in the second sentence of subsection (a) and inserting in lieu thereof the word "ninety"; 
and by striking out "sixty-day period" in the third sentence of subsection (a) and inserting in lieu thereof of "ninety-
day period"; and 

●     (b) by adding a new sentence at the end of subsection (c) as follows: 

"With regard to the research component of the program, the report shall include, but not be limited to, a description of the 
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status of major research programs, significant findings, and how these findings will be applied in National Forest System 
management." (16 U.S.C. 1606) 

Transportation System 

Sec. 8. Section 10 of the Forest and Rangeland Renewable Resources Planning Act of 1974, as redesignated by section 2 of 
this Act, is amended by inserting "(a)" immediately before the words "The Congress" and inserting at the end thereof new 
subsections (b) and (c) as follows: 

"(b) Unless the necessity for a permanent road is set forth in the forest development road system plan, any road 
construction on land of the National Forest System in connection with a timber contract or other permit or lease shall be 
designed with the goal of reestablishing vegetative cover on the roadway and areas where vegetative cover has been 
disturbed by the construction of the road, within ten years after the termination of the contract, permit, or lease either 
through artificial or natural means. Such action shall be taken unless it is later determined that the road is needed for use as 
a part of the National Forest Transportation System." 

"(c) Roads constructed on National Forest System lands shall be designed to standards appropriate for the intended uses, 
considering safety, cost of transportation, and impacts on land and resources." (16 U.S.C. 1608) 

National Forest System 

Sec. 9. Section 11(a) of the Forest and Rangeland Renewable Resources Planning Act of 1974, as redesignated by section 2 
of this Act, is amended by adding at the end thereof the following new sentence: "Notwithstanding the provisions of the 
Act of June 4, 1897 (30 Stat. 34; 16 U.S.C. 473), no land now or hereafter reserved or withdrawn from the public domain 
as national forests pursuant to the Act of March 3, 1891 (26 Stat. 1103; 16 U.S.C. 471), or any act supplementary to and 
amendatory thereof, shall be returned to the public domain except by an act of Congress." (16 U.S.C. 1609) 

Renewable Resources 

Sec. 10. Section 12 of the Forest and Rangeland Renewable Resources Planning Act of 1974, as redesignated by section 2 
of this Act, is amended by striking out the period at the end of that section and inserting in lieu thereof the following: "and 
on the date of enactment of any legislation amendatory or supplementary thereto." (16 U.S.C. 1610)

Limitations On Timber Removal; Public Participation And Advisory Boards; Regulations; Severability 

Sec. 11. The Forest and Rangeland Renewable Resources Planning Act of 1974 is amended by adding at the end thereof 
new sections 13 through 16 as follows: 

"Sec. 13. Limitations on Timber Removal.--(a) The Secretary of Agriculture shall limit the sale of timber from each 
national forest to a quantity equal to or less than a quantity which can be removed from such forest annually in perpetuity 
on a sustained-yield basis: Provided, That, in order to meet overall multiple-use objectives, the Secretary may establish an 
allowable sale quantity for any decade which departs from the projected long-term average sale quantity that would 
otherwise be established: Provided further, That any such planned departure must be consistent with the multiple-use 
management objectives of the land management plan. Plans for variations in the allowable sale quantity must be made with 
public participation as required by section 6(d) of this Act. In addition, within any decade, the Secretary may sell a quantity 
in excess of the annual allowable sale quantity established pursuant to this section in the case of any national forest so long 
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as the average sale quantity of timber from such national forest over the decade covered by the plan do not exceed such 
quantity limitation. In those cases where a forest has less than two hundred thousand thousand acres of commercial forest 
land, the Secretary may use two or more forests for purposes of determining the sustained yield. 

"(b) Nothing in subsection (a) of this section shall prohibit the Secretary from salvage or sanitation harvesting of timber 
stands which are substantially damaged by fire, windthrow, or other catastrophe, or which are in imminent danger from 
insect or disease attack. The Secretary may either substitute such timber for timber that would otherwise be sold under the 
plan or, if not feasible, sell such timber over and above the plan volume. (16 U.S.C. 1611) 

Public Participation And Advisory Boards 

"Sec. 14. Public Participation and Advisory Boards.--(a) In exercising his authorities under this Act and other laws 
applicable to the Forest Service, the Secretary, by regulation, shall establish procedures, including public hearings where 
appropriate, to give the Federal, State, and local governments and the public adequate notice and an opportunity to 
comment upon the formulation of standards, criteria, and guidelines applicable to Forest SErvice programs. 

"(b) In providing for public participation in the planning for and management of the National Forest System, the Secretary, 
pursuant to the Federal advisory Committee Act (86 Stat. 770) and other applicable law, shall establish and consult such 
advisory boards as he deems necessary to secure full information and advice on the execution of his responsibilities. The 
membership of such boards shall be representative of a cross section of groups interested in the planning for and 
management of the National Forest System and the various types of use and enjoyment of the lands thereof." (16 U.S.C. 
1612) 

"Sec. 15. Regulations.-The Secretary of Agriculture shall prescribe such regulations as he determines necessary and 
desirable to carry out the provisions of this Act. (16 U.S.C. 1613) 

"Sec. 16. Severability.-If any provision of this Act or the application thereof to any person or circumstances is held invalid, 
the validity of the remainder of the Act and of the application of such provision to other persons and circumstances shall 
not be affected thereby." (16 U.S.C. 1614) 

Conforming Amendments To The Forest And Rangeland Renewable Resources Planning 

ACT OF 1974 

Sec. 12. The Forest and Rangeland Renewable Resources Planning Act of 1974 is amended as follows: 

●     (a) Section 6(a), as redesignated by section 2 of this Act, is amended by striking out "section 3" and inserting in 
lieu thereof "section 4". (16 U.S.C. 1604) 

●     (b) Section 8, as redesignated by section 2 of this Act, is amended- 
❍     (1) by striking out "section 2" and "section 3" in the first sentence of subsection (a) and inserting in lieu 

thereof "section 3" and "section 4", respectively; 
❍     (2) by striking out "section 3" in subsection (c) and inserting in lieu thereof "section 4"; and 
❍     (3) by striking out "section 3" in the first sentence of subsection (d) and inserting in lieu thereof "section 

4". (16 U.S.C. 1606) 
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Amendment To The Organic Act 

Sec. 13. The twelfth undesignated paragraph under the heading "SURVEYING THE PUBLIC LANDS" in the Act of June 
4, 1897 (30 Stat. 35, as amended; 16 U.S.C. 476), is hereby repealed. (16 U.S.C. 476) 

Timber Sales On National Forest System Lands

Sec. 14. (a) For the purpose of achieving the policies set forth in the Multiple-Use, Sustained-Yield Act of 1960 (74 Stat. 
215; 16 U.S.C. 528-531) and the Forest and Rangeland Renewable Resources Planning Act of 1974 (88 Stat. 476; 16 
U.S.C. 1601-1610), the Secretary of Agriculture, under such rules and regulations as he may prescribe, may sell, at not less 
than appraised value, trees, portions of trees, or forest products located on National Forest System lands. 

●     (b) All advertised timber sales shall be designated on maps, and a prospectus shall be available to the public and 
interested potential bidders. 

●     (c) The length and other terms of the contract shall be designed to promote orderly harvesting consistent with the 
principles set out in section 6 of the Forest and Rangeland Renewable Resources Planning Act of 1974, as 
amended. Unless there is a finding by the Secretary of Agriculture that better utilization of the various forest 
resources (consistent with the provisions of the Multiple-Use, Sustained-Yield Act of 1960) will result, sales 
contracts shall be for a period not to exceed ten years: Provided, That such period may be adjusted at the discretion 
of the Secretary to provide additional time due to time delays caused by an act of an agent of the United States or 
by other circumstances beyond the control of the purchaser. The Secretary shall require the purchaser to file as 
soon as practicable after execution of a contract for any advertised sale with a term of two years or more, a plan of 
operation, which shall be subject to concurrence by the Secretary. The Secretary shall not extend any contract 
period with an original term of two years or more unless he finds (A) that the purchaser has diligently performed in 
accordance with an approved plan of operation or (B) that the substantial overriding public interest justifies the 
extension. 

●     (d) The Secretary of Agriculture shall advertise all sales unless he determines that extraordinary conditions exist, as 
defined by regulation, or that the appraised value of the sale is less than $10,000. If, upon proper offering, no 
satisfactory bid is received for a sale, or the bidder fails to complete the purchase, the sale may be offered and sold 
without further advertisement. 

●     (e)(1) In the sale of trees, portions of trees, or forest products from National Forest System lands (hereinafter 
referred to in this subsection as "national forest materials"), the Secretary of Agriculture shall select the bidding 
method or methods which- 

●     (A) insure open and fair competition; 
●     (B) insure that the Federal Government receive not less than the appraised value as required by subsection (a) of 

this section; 
●     (C) consider the economic stability of communities whose economies are dependent on such national forest 

materials, or achieve such other objectives as the Secretary deems necessary; and 
●     (D) are consistent with the objectives of this Act and other Federal statutes. 

The Secretary shall select or alter the bidding method or methods as he determines necessary to achieve the objectives 
stated in clauses (A), (B), (C) and (D) of this paragraph.

●     (2) In those instances when the Secretary selects oral auction as the bidding method for the sale of any national 
forest materials, he shall require that all prospective purchasers submit written sealed qualifying bids. Only 
prospective purchasers whose written sealed qualifying bids are equal to or in excess of the appraised value of such 
national forest materials may participate in the oral bidding process. 
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●     (3) The Secretary shall monitor bidding patterns involved in the sale of national forest materials. If the Secretary 
has a reasonable belief that collusive bidding practices may be occurring, then- 

❍     (A) he shall report any such instances of possible collusive bidding or suspected collusive bidding 
practices to the Attorney General of the United States with any and all supporting data; 

❍     (B) he may alter the bidding methods used within the affected area; and 
❍     (C) he shall take such other action as he deems necessary to eliminate such practices with the affected area. 

●     (f) The Secretary of Agriculture, under such rules and regulations as he may prescribe, is authorized to dispose of, 
by sale or otherwise, trees, portions of trees, or other forest products related to research and demonstration projects. 

●     (g) Designation, marking when necessary, and supervision of harvesting of trees, portions of trees, or forest 
products shall be conducted by persons employed by the Secretary of Agriculture. Such persons shall have no 
personal interest in the purchase or harvest of such products and shall not be directly or indirectly in the 
employment of the purchaser thereof. 

●     (h) The Secretary of Agriculture shall develop utilization standards, methods of measurement, and harvesting 
practices for the removal of trees, portions of trees, or forest products to provide for the optimum practical use of 
the wood material. Such standards, methods, and practices shall reflect consideration of opportunities to promote 
more effective wood utilization, regional conditions, and species characteristics and shall be compatible with 
multiple use resource management objectives in the affected area. To accomplish the purpose of this subsection in 
situations involving salvage of insect-infested, dead, damaged, or down timber, and to remove associated trees for 
stand improvement, the Secretary is authorized to require the purchaser of such timber to make monetary deposits, 
as a part of the payment for the timber, to be deposited in a designated fund from which sums are to be used, to 
cover the cost to the United States for design, engineering, and supervision of the construction of needed roads and 
the cost for Forest Service sale preparation and supervision of the harvesting of such timber. Deposits of money 
pursuant to this subsection are to be available until expended to cover the cost to the United States of 
accomplishing the purposes for which deposited: Provided, That such deposits shall not be considered as moneys 
received from the national forests within the meaning of sections 500 and 501 of title 16, United States Code: And 
provided further, That sums found to be in excess of the cost of accomplishing the purposes for which deposited on 
any national forest shall be transferred to miscellaneous receipts in the Treasury of the United States. 

(1) For sales of timber which include a provision for purchaser credit for construction of permanent roads with an estimated 
cost in excess of $20,000, the Secretary of Agriculture shall promulgate regulations requiring that the notice of sale afford 
timber purchasers qualifying as "small business concerns" under the Small Business Act, as amended, and the regulations 
issued thereunder, an estimate of the cost and right, when submitting a bid, to elect that the Secretary build the proposed 
road: Provided, That the provision of this subsection shall not apply to sales of timber on National Forest System lands in 
the State of Alaska.

If the purchaser makes such an election, the price subsequently paid for the timber shall include all of the estimated cost of 
the road. In the notice of sale, the Secretary of Agriculture shall set a date when such road shall be completed which shall 
be applicable to either construction by the purchaser or the Secretary, depending on the election. To accomplish requested 
work, the Secretary is authorized to use from any receipts from the sale of timber a sum equal to the estimate for timber 
purchaser credits, and such additional sums as may be appropriated for the construction of roads, such funds to be available 
until expended, to construct a road that meets the standards specified in the notice of sale. 

The provisions of this subsection shall become effective on October 1, 1976. (16 U.S.C. 472a) 

Validation Of Timber Sales Contracts 

Sec. 15. (a) Timber sales made pursuant to the Act of June 4, 1897 (30 Stat. 35, as amended; 16 U.S.C. 476), prior to the 
date of enactment of this section shall not be invalid if the timber was sold in accord with Forest Service silvicultural 
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practices and sales procedures in effect at the time of the sale, subject to the provisions of subsection (b) of this section. (16 
U.S.C. 476(note)) 

(b) The Secretary of Agriculture is directed, in developing five-year operating plans under the provisions of existing fifty-
year timber sales contracts in Alaska, to revise such contracts to make them consistent with the guidelines and standards 
provided for in the Forest and Rangeland Renewable Resources Planning Act of 1974, as amended, and to reflect such 
revisions in the contract price of timber. Any such action shall not be inconsistent with valid contract rights approved by 
the final judgment of a court of competent jurisdiction. (16 U.S.C. 1601(note)) 

Payments To States For Schools And Roads 

Sec. 16. The sixth paragraph under the heading "FOREST SERVICE" in the Act of May 23, 1908, as amended, and section 
13 of the Act of March 1, 1911, as amended (35 Stat. 260, 36 Stat. 963, as amended; 16 U.S.C. 500), are each amended by 
adding at the end thereof, respectively, the following new sentence: "Beginning October 1, 1976, the term 'moneys 
received' shall include all collections under the Act of June 9, 1930, and all amounts earned or allowed any purchaser of 
national forest timber and other forest products within such State as purchaser credits, for the construction of roads on the 
National Forest Transportation System within such national forests or parts thereof in connection with any Forest Service 
timber sales contract. The Secretary of Agriculture shall, from time to time as he goes through his process of developing 
the budget revenue estimates, make available to the States his current projections of revenues and payments estimated to be 
made under the Act of May 23, 1908, as amended, or any other special Acts making payments in lieu of taxes, for their use 
for local budget planning purposes." (16 U.S.C. 500) 

Acquisition Of National Forest System Lands

Sec. 17. (a) The Act of March 1, 1911 (36 Stat. 961), as amended (16 U.S.C. 480, 500, 513-517, 517a, 518, 519, 521, 552, 
563), is amended as follows: 

●     (1) Section 4, as amended, is repealed, and all function of the National Forest Reservation Commission are 
transferred to the Secretary of Agriculture. (16 U.S.C. 513) 

●     (2) Section 5 is repealed. (16 U.S.C. 513) 
●     (3) Section 6 is amended to read as follows: "The Secretary of Agriculture is hereby authorized and directed to 

examine, locate, and purchase such forested, cut-over, or denuded lands within the watersheds of navigable streams 
as in his judgment may be necessary to the regulation of the flow of navigable streams or the production of timber. 
No deed or other instrument of conveyance of lands referred to herein shall be accepted or approved by the 
Secretary of Agriculture under this Act until the legislature of the State in which the land lies shall have consented 
to the acquisition of such land by the United States for the purpose of preserving the navigability of navigable 
streams." (16 U.S.C. 515) 

●     (4) Section 7, as amended, is amended to read as follows: "When the public interests will be benefited thereby, the 
Secretary of Agriculture is hereby authorized, in his discretion, to accept on behalf of the United States title to any 
lands within the exterior boundaries of national forests which, in his opinion, are chiefly valuable for the purposes 
of this Act, and in exchange therefore to convey by deed not to exceed an equal value of such national forest land 
in the same State, or he may authorize the grantor to cut and remove an equal value of timber within such national 
forest in the same State, the values in each case to be determined by him: Provided, That before any such exchange 
is effected notice of the contemplated exchange reciting the lands involved shall be published once each week for 
four successive weeks in some newspaper of general circulation in the county or counties in which may be situated 
the lands to be accepted, and in some like newspaper published in any county in which may be situated any lands 
or timber to be given in such exchange. Timber laws and regulations relating to such national forests, and under the 
direction and supervision and in accordance with the requirements of the Secretary of Agriculture shall, upon 
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acceptance, become parts of the national forests within whose exterior boundaries they are located, and be 
subjected to all provisions of this Act." (16 U.S.C. 516) 

●     (5) Section 9, as amended, is amended by striking out the following language in the first sentence: "the National 
Forest Reservation Commission and". (16 U.S.C. 518) 

●     (6) Section 14, as amended, is repealed. (16 U.S.C. 514) 

(b) For purposes of providing information that will aid the Congress in its oversight responsibilities and improve the 
accountability of expenditures for the acquisition of forest land, the Secretary of Agriculture may not hereafter enter into 
any land purchase or exchange relating to the National Forest System of $25,000 or more for the types of lands which have 
been heretofore approved by the National Forest Reservation Commission until after 30 days from the date upon which a 
detailed report of the facts concerning such proposed purchase or transfer is submitted to the Committee on Agriculture and 
Forestry of the Senate or such earlier time as may be approved by both such committees. Such report shall contain at least 
the following: 

●     (1) guidelines utilized by the Secretary in determining that the land should be acquired; 
●     (2) the location and size of the land; 
●     (3) the purchase price of the land and the criteria used by the Secretary in determining such price; and 
●     (4) the person from whom the land is being acquired. (16 U.S.C. 521b) 

Amendment To The Knutson-Vandenberg Act 

Sec. 18. Section 3 of the Act of June 9, 1930 (46 Stat. 527; 16 U.S.C. 576b), is amended- 

●     (a) by striking out the word "or" immediately before "(3)" in the first sentence thereof; and 
●     (b) by striking out in the first sentence thereof the colon preceding the proviso and all that follows down through 

"three years" and inserting in lieu thereof the following: ", or (4) protecting and improving the future productivity 
of the renewable resources of the forest land on such sale area, including sale area improvement operations, 
maintenance and construction, reforestation and wildlife habitat management". (16 U.S.C. 576b) 

Amendment To The Act Of June 12, 1960 

Sec. 19. The Act of June 12, 1960 (74 Stat. 215; 16 U.S.C. 528-531), is amended by adding at the end thereof the following 
new section:

"Sec. 5. This Act may be cited as the 'Multiple-Use Sustained-Yield Act of 1960'." (16 U.S.C. 528(note))

Plan For Control Of Dutch Elm Disease 

Sec. 20. The Secretary of Agriculture, in consultation with officials of both the State and political subdivisions thereof, 
shall conduct a study of the incidence of Dutch elm disease and evaluate methods of controlling the spread of such disease. 
The Secretary shall prepare and submit to the President and both Houses of the Congress on or before March 1, 1977, a 
report which includes-

●     (1) the results of such study; 
●     (2) plans for further research into the control of Dutch elm disease; and 
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●     (3) an action plan which includes a program of outreach and public information about the disease, and 
recommendations for controlling the spread of the disease (16 U.S.C. 594-2(note)) 

Severability 

Sec. 21. If any provision of this Act or the application thereof to any person or circumstances is held invalid, the validity of 
the remainder of the Act and of the application of such provision to other persons and circumstances shall not be affected 
thereby. (16 U.S.C. 1600(note))

Return to the NEPA, NFMA, and Appeals Home Page 

Return to Forest Service Home Page

Contact: Karen Liu
January, 1998
Phone: 202-205-0895
Expires: none
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1 As amended by P.L. 94–325, June 30, 1976; P.L. 94–359, July 12, 1976; P.L. 95–212, Decem-
ber 19, 1977; P.L. 95–632, November 10, 1978; P.L. 96–159, December 28, 1979; 97–304, October
13, 1982; P.L. 98–327, June 25, 1984; and P.L. 100–478, October 7, 1988; P.L. 100–653, Novem-
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2 Bracketed material does not appear in Act. Sec. 1012 of P.L. 100–478, 102 Stat. 2314, Octo-
ber 7, 1988, added sec. 18 of the Act but did not conform the table of contents of the Act.

ENDANGERED SPECIES ACT OF 1973 1

AN ACT To provide for the conservation of endangered and threatened species of
fish, wildlife, and plants, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the ‘‘Endangered Species Act of 1973’’.
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FINDINGS, PURPOSES, AND POLICY

SEC. 2. (a) FINDINGS.—The Congress finds and declares that—
(1) various species of fish, wildlife, and plants in the

United States have been rendered extinct as a consequence of
economic growth and development untempered by adequate
concern and conservation;

(2) other species of fish, wildlife, and plants have been so
depleted in numbers that they are in danger of or threatened
with extinction;

(3) these species of fish, wildlife, and plants are of esthetic,
ecological, educational, historical, recreational, and scientific
value to the Nation and its people;

(4) the United States has pledged itself as a sovereign
state in the international community to conserve to the extent
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practicable the various species of fish or wildlife and plants
facing extinction, pursuant to—

(A) migratory bird treaties with Canada and Mexico;
(B) the Migratory and Endangered Bird Treaty with

Japan;
(C) the Convention on Nature Protection and Wildlife

Preservation in the Western Hemisphere;
(D) the International Convention for the Northwest

Atlantic Fisheries;
(E) the International Convention for the High Seas

Fisheries of the North Pacific Ocean;
(F) the Convention on International Trade in Endan-

gered Species of Wild Fauna and Flora; and
(G) other international agreements; and

(5) encouraging the States and other interested parties,
through Federal financial assistance and a system of incen-
tives, to develop and maintain conservation programs which
meet national and international standards is a key to meeting
the Nation’s international commitments and to better safe-
guarding, for the benefit of all citizens, the Nation’s heritage
in fish, wildlife, and plants.
(b) PURPOSES.—The purposes of this Act are to provide a

means whereby the ecosystems upon which endangered species and
threatened species depend may be conserved, to provide a program
for the conservation of such endangered species and threatened
species, and to take such steps as may be appropriate to achieve
the purposes of the treaties and conventions set forth in subsection
(a) of this section.

(c) POLICY.—(1) It is further declared to be the policy of Con-
gress that all Federal departments and agencies shall seek to con-
serve endangered species and threatened species and shall utilize
their authorities in furtherance of the purposes of this Act.

(2) It is further declared to be the policy of Congress that Fed-
eral agencies shall cooperate with State and local agencies to re-
solve water resource issues in concert with conservation of endan-
gered species.
(16 U.S.C. 1531)

DEFINITIONS

SEC. 3. For the purposes of this Act—
(1) The term ‘‘alternative courses of action’’ means all alter-

natives and thus is not limited to original project objectives and
agency jurisdiction.

(2) The term ‘‘commercial activity’’ means all activities of in-
dustry and trade, including, but not limited to, the buying or sell-
ing of commodities and activities conducted for the purpose of fa-
cilitating such buying and selling: Provided, however, That it does
not include exhibitions of commodities by museums or similar cul-
tural or historical organizations.

(3) The terms ‘‘conserve,’’ ‘‘conserving,’’ and ‘‘conservation’’
mean to use and the use of all methods and procedures which are
necessary to bring any endangered species or threatened species to
the point at which the measures provided pursuant to this Act are
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no longer necessary. Such methods and procedures include, but are
not limited to, all activities associated with scientific resources
management such as research, census, law enforcement, habitat ac-
quisition and maintenance, propagation, live trapping, and trans-
plantation, and, in the extraordinary case where population pres-
sures within a given ecosystem cannot be otherwise relieved, may
include regulated taking.

(4) The term ‘‘Convention’’ means the Convention on Inter-
national Trade in Endangered Species of Wild Fauna and Flora,
signed on March 3, 1973, and the appendices thereto.

(5)(A) The term ‘‘critical habitat’’ for a threatened or endan-
gered species means—

(i) the specific areas within the geographical area occupied
by the species, at the time it is listed in accordance with the
provisions of section 4 of this Act, on which are found those
physical or biological features (I) essential to the conservation
of the species and (II) which may require special management
considerations or protection; and

(ii) specific areas outside the geographical area occupied by
the species at the time it is listed in accordance with the provi-
sions of section 4 of this Act, upon a determination by the Sec-
retary that such areas are essential for the conservation of the
species.
(B) Critical habitat may be established for those species now

listed as threatened or endangered species for which no critical
habitat has heretofore been established as set forth in subpara-
graph (A) of this paragraph.

(C) Except in those circumstances determined by the Secretary,
critical habitat shall not include the entire geographical area which
can be occupied by the threatened or endangered species.

(6) The term ‘‘endangered species’’ means any species which is
in danger of extinction throughout all or a significant portion of its
range other than a species of the Class Insecta determined by the
Secretary to constitute a pest whose protection under the provi-
sions of this Act would present an overwhelming and overriding
risk to man.

(7) The term ‘‘Federal agency’’ means any department, agency,
or instrumentality of the United States.

(8) The term ‘‘fish or wildlife’’ means any member of the ani-
mal kingdom, including without limitation any mammal, fish, bird
(including any migratory, nonmigratory, or endangered bird for
which protection is also afforded by treaty or other international
agreement), amphibian, reptile, mollusk, crustacean, arthropod or
other invertebrate, and includes any part, product, egg, or offspring
thereof, or the dead body or parts thereof.

(9) The term ‘‘foreign commerce’’ includes, among other things,
any transaction—

(A) between persons within one foreign country;
(B) between persons in two or more foreign countries;
(C) between a person within the United States and a per-

son in a foreign country; or
(D) between persons within the United States, where the

fish and wildlife in question are moving in any country or
countries outside the United States.
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(10) The term ‘‘import’’ means to land on, bring into, or intro-
duce into or attempt to land on, bring into, or introduce into, any
place subject to the jurisdiction of the United States, whether or
not such landing, bringing, or introduction constitutes an importa-
tion within the meaning of the customs laws of the United States.

ø(11) Repealed by section 4(b) of P.L. 97–304, 96 Stat. 1420.¿
(12) The term ‘‘permit or license applicant’’ means, when used

with respect to an action of a Federal agency for which exemption
is sought under section 7, any person whose application to such
agency for a permit or license has been denied primarily because
of the application of section 7(a) to such agency action.

(13) The term ‘‘person’’ means an individual, corporation, part-
nership, trust, association, or any other private entity; or any offi-
cer, employee, agent, department, or instrumentality of the Federal
Government, of any State, municipality, or political subdivision of
a State, or of any foreign government; any State, municipality, or
political subdivision of a State; or any other entity subject to the
jurisdiction of the United States.

(14) The term ‘‘plant’’ means any member of the plant king-
dom, including seeds, roots and other parts thereof.

(15) The term ‘‘Secretary’’ means, except as otherwise herein
provided, the Secretary of the Interior or the Secretary of Com-
merce as program responsibilities are vested pursuant to the provi-
sions of Reorganization Plan Numbered 4 of 1970; except that with
respect to the enforcement of the provisions of this Act and the
Convention which pertain to the importation or exportation of ter-
restrial plants, the term also means the Secretary of Agriculture.

(16) The term ‘‘species’’ includes any subspecies of fish or wild-
life or plants, and any distinct population segment of any species
or vertebrate fish or wildlife which interbreeds when mature.

(17) The term ‘‘State’’ means any of the several States, the Dis-
trict of Columbia, the Commonwealth of Puerto Rico, American
Samoa, the Virgin Islands, Guam, and the Trust Territory of the
Pacific Islands.

(18) The term ‘‘State agency’’ means any State agency, depart-
ment, board, commission, or other governmental entity which is re-
sponsible for the management and conservation of fish, plant, or
wildlife resources within a State.

(19) The term ‘‘take’’ means to harass, harm, pursue, hunt,
shoot, wound, kill, trap, capture, or collect, or to attempt to engage
in any such conduct.

(20) The term ‘‘threatened species’’ means any species which is
likely to become an endangered species within the foreseeable fu-
ture throughout all or a significant portion of its range.

(21) The term ‘‘United States,’’ when used in a geographical
context, includes all States.
(16 U.S.C. 1532)

DETERMINATION OF ENDANGERED SPECIES AND THREATENED SPECIES

SEC. 4. (a) GENERAL.—(1) The Secretary shall by regulation
promulgated in accordance with subsection (b) determine whether
any species is an endangered species or a threatened species be-
cause of any of the following factors:
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(A) the present or threatened destruction, modification, or
curtailment of its habitat or range;

(B) overutilization for commercial, recreational, scientific,
or educational purposes;

(C) disease or predation;
(D) the inadequacy of existing regulatory mechanisms; or
(E) other natural or manmade factors affecting its contin-

ued existence.
(2) With respect to any species over which program responsibil-

ities have been vested in the Secretary of Commerce pursuant to
Reorganization Plan Numbered 4 of 1970—

(A) in any case in which the Secretary of Commerce deter-
mines that such species should—

(i) be listed as an endangered species or a threatened
species, or

(ii) be changed in status from a threatened species to
an endangered species, he shall so inform the Secretary of
the Interior, who shall list such species in accordance with
this section;
(B) in any case in which the Secretary of Commerce deter-

mines that such species should—
(i) be removed from any list published pursuant to

subsection (c) of this section, or
(ii) be changed in status from an endangered species

to a threatened species, he shall recommend such action to
the Secretary of the Interior, and the Secretary of the Inte-
rior, if he concurs in the recommendation, shall implement
such action; and
(C) the Secretary of the Interior may not list or remove

from any list any such species, and may not change the status
of any such species which are listed, without a prior favorable
determination made pursuant to this section by the Secretary
of Commerce.
(3) The Secretary, by regulation promulgated in accordance

with subsection (b) and to the maximum extent prudent and deter-
minable—

(A) shall, concurrently with making a determination under
paragraph (1) that a species is an endangered species or a
threatened species, designate any habitat of such species which
is then considered to be critical habitat; and

(B) may, from time-to-time thereafter as appropriate, re-
vise such designation.
(b) BASIS FOR DETERMINATIONS.—(1)(A) The Secretary shall

make determinations required by subsection (a)(1) solely on the
basis of the best scientific and commercial data available to him
after conducting a review of the status of the species and after tak-
ing into account those efforts, if any, being made by any State or
foreign nation, or any political subdivision of a State or foreign na-
tion, to protect such species, whether by predator control, protec-
tion of habitat and food supply, or other conservation practices,
within any area under its jurisdiction, or on the high seas.

(B) In carrying out this section, the Secretary shall give consid-
eration to species which have been—
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(i) designated as requiring protection from unrestricted
commerce by any foreign nation, or pursuant to any inter-
national agreement; or

(ii) identified as in danger of extinction, or likely to become
so within the foreseeable future, by any State agency or by any
agency of a foreign nation that is responsible for the conserva-
tion of fish or wildlife or plants.
(2) The Secretary shall designate critical habitat, and make re-

visions thereto, under subsection (a)(3) on the basis of the best sci-
entific data available and after taking into consideration the eco-
nomic impact, and any other relevant impact, of specifying any par-
ticular area as critical habitat. The Secretary may exclude any area
from critical habitat if he determines that the benefits of such ex-
clusion outweight the benefits of specifying such area as part of the
critical habitat, unless he determines, based on the best scientific
and commercial data available, that the failure to designate such
area as critical habitat will result in the extinction of the species
concerned.

(3)(A) To the maximum extent practicable, within 90 days after
receiving the petition of an interested person under section 553(e)
of title 5, United States Code, to add a species to, or to remove a
species from, either of the lists published under subsection (c), the
Secretary shall make a finding as to whether the petition presents
substantial scientific or commercial information indicating that the
petitioned action may be warranted. If such a petition is found to
present such information, the Secretary shall promptly commence
a review of the status of the species concerned. The Secretary shall
promptly publish each finding made under this subparagraph in
the Federal Register.

(B) Within 12 months after receiving a petition that is found
under subparagraph (A) to present substantial information indicat-
ing that the petitioned action may be warranted, the Secretary
shall make one of the following findings:

(i) The petitioned action is not warranted, in which case
the Secretary shall promptly publish such finding in the Fed-
eral Register.

(ii) The petitioned action is warranted in which case the
Secretary shall promptly publish in the Federal Register a gen-
eral notice and the complete text of a proposed regulation to
implement such action in accordance with paragraph (5).

(iii) The petitioned action is warranted but that—
(I) the immediate proposal and timely promulgation of

a final regulation implementing the petitioned action in ac-
cordance with paragraphs (5) and (6) is precluded by pend-
ing proposals to determine whether any species is an en-
dangered species or a threatened species, and

(II) expeditious progress is being made to add quali-
fied species to either of the lists published under sub-
section (c) and to remove from such lists species for which
the protections of the Act are no longer necessary.

in which case the Secretary shall promptly publish such find-
ing in the Federal Register, together with a description and
evaluation of the reasons and data on which the finding is
based.
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1 So in original. Probably should be paragraph ‘‘(7)’’.

(C)(i) A petition with respect to which a finding is made under
subparagraph (B)(iii) shall be treated as a petition that is resub-
mitted to the Secretary under subparagraph (A) on the date of such
finding and that presents substantial scientific or commercial infor-
mation that the petitioned action may be warranted.

(ii) Any negative finding described in subparagraph (A) and
any finding described in subparagraph (B)(i) or (iii) shall be subject
to judicial review.

(iii) The Secretary shall implement a system to monitor effec-
tively the status of all species with respect to which a finding is
made under subparagraph (B)(iii) and shall make prompt use of
the authority under paragraph 7 1 to prevent a significant risk to
the well being of any such species.

(D)(i) To the maximum extent practicable, within 90 days after
receiving the petition of an interested person under section 553(e)
of title 5, United States Code, to revise a critical habitat designa-
tion, the Secretary shall make a finding as to whether the petition
presents substantial scientific information indicating that the revi-
sion may be warranted. The Secretary shall promptly publish such
finding in the Federal Register.

(ii) Within 12 months after receiving a petition that is found
under clause (i) to present substantial information indicating that
the requested revision may be warranted, the Secretary shall de-
termine how he intends to proceed with the requested revision, and
shall promptly publish notice of such intention in the Federal Reg-
ister.

(4) Except as provided in paragraphs (5) and (6) of this sub-
section, the provisions of section 553 of title 5, United States Code
(relating to rulemaking procedures), shall apply to any regulation
promulgated to carry out the purposes of this Act.

(5) With respect to any regulation proposed by the Secretary
to implement a determination, designation, or revision referred to
in subsection (a)(1) or (3), the Secretary shall—

(A) not less than 90 days before the effective date of the
regulation—

(i) publish a general notice and the complete text of
the proposed regulation in the Federal Register, and

(ii) give actual notice of the proposed regulation (in-
cluding the complete text of the regulation) to the State
agency in each State in which the species is believed to
occur, and to each county or equivalent jurisdiction in
which the species is believed to occur, and invite the com-
ment of such agency, and each such jurisdiction, thereon;
(B) insofar as practical, and in cooperation with the Sec-

retary of State, give notice of the proposed regulation to each
foreign nation in which the species is believed to occur or
whose citizens harvest the species on the high seas, and invite
the comment of such nation thereon;

(C) give notice of the proposed regulation to such profes-
sional scientific organizations as he deems appropriate;
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(D) publish a summary of the proposed regulation in a
newspaper of general circulation in each area of the United
States in which the species is believed to occur; and

(E) promptly hold one public hearing on the proposed regu-
lation if any person files a request for such a hearing within
45 days after the date of publication of general notice.
(6)(A) Within the one-year period beginning on the date on

which general notice is published in accordance with paragraph
(5)(A)(i) regarding a proposed regulation, the Secretary shall pub-
lish in the Federal Register—

(i) if a determination as to whether a species is an endan-
gered species or a threatened species, or a revision of critical
habitat, is involved, either—

(I) a final regulation to implement such determination,
(II) a final regulation to implement such revision or a

finding that such revision should not be made,
(III) notice that such one-year period is being extended

under subparagraph (B)(i), or
(IV) notice that the proposed regulation is being with-

drawn under subparagraph (B)(ii), together with the find-
ing on which such withdrawal is based; or
(ii) subject to subparagraph (C), if a designation of critical

habitat is involved, either—
(I) a final regulation to implement such designation, or
(II) notice that such one-year period is being extended

under such subparagraph.
(ii) If a proposed regulation referred to in subparagraph (A)(i)

is not promulgated as a final regulation within such one-year pe-
riod (or longer period if extension under clause (i) applies) because
the Secretary finds that there is not sufficient evidence to justify
the action proposed by the regulation, the Secretary shall imme-
diately withdraw the regulation. The finding on which a with-
drawal is based shall be subject to judicial review. The Secretary
may not propose a regulation that has previously been withdrawn
under this clause unless he determines that sufficient new informa-
tion is available to warrant such proposal.

(B)(i) If the Secretary finds with respect to a proposed regula-
tion referred to in subparagraph (A)(i) that there is substantial dis-
agreement regarding the sufficiency or accuracy of the available
data relevant to the determination or revision concerned, the Sec-
retary may extend the one-year period specified in subparagraph
(A) for not more than six months for purposes of soliciting addi-
tional data.

(iii) If the one-year period specified in subparagraph (A) is ex-
tended under clause (i) with respect to a proposed regulation, then
before the close of such extended period the Secretary shall publish
in the Federal Register either a final regulation to implement the
determination or revision concerned, a finding that the revision
should not be made, or a notice of withdrawal of the regulation
under clause (ii), together with the finding on which the with-
drawal is based.

(C) A final regulation designating critical habitat of an endan-
gered species or a threatened species shall be published concur-
rently with the final regulation implementing the determination
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that such species is endangered or threatened, unless the Secretary
deems that—

(i) it is essential to the conservation of such species that
the regulation implementing such determination be promptly
published; or

(ii) critical habitat of such species is not then determina-
ble, in which case the Secretary, with respect to the proposed
regulation to designate such habitat, may extend the one-year
period specified in subparagraph (A) by not more than one ad-
ditional year, but not later than the close of such additional
year the Secretary must publish a final regulation, based on
such data as may be available at that time, designating, to the
maximum extent prudent, such habitat.
(7) Neither paragraph (4), (5), or (6) of this subsection nor sec-

tion 553 of title 5, United States Code, shall apply to any regula-
tion issued by the Secretary in regard to any emergency posing a
significant risk to the well-being of any species of fish and wildlife
or plants, but only if—

(A) at the time of publication of the regulation in the Fed-
eral Register the Secretary publishes therein detailed reasons
why such regulation is necessary; and

(B) in the case such regulation applies to resident species
of fish or wildlife, or plants, the Secretary gives actual notice
of such regulation to the State agency in each State in which
such species is believed to occur.

Such regulation shall, at the discretion of the Secretary, take effect
immediately upon the publication of the regulation in the Federal
Register. Any regulation promulgated under the authority of this
paragraph shall cease to have force and effect at the close of the
240-day period following the date of publication unless, during such
240-day period, the rulemaking procedures which would apply to
such regulation without regard to this paragraph are complied
with. If at any time after issuing an emergency regulation the Sec-
retary determines, on the basis of the best appropriate data avail-
able to him, that substantial evidence does not exist to warrant
such regulation, he shall withdraw it.

(8) The publication in the Federal Register of any proposed or
final regulation which is necessary or appropriate to carry out the
purposes of this Act shall include a summary by the Secretary of
the data on which such regulation is based and shall show the rela-
tionship of such data to such regulation; and if such regulation des-
ignates or revises critical habitat, such summary shall, to the maxi-
mum extent practicable, also include a brief description and eval-
uation of those activities (whether public or private) which, in the
opinion of the Secretary, if undertaken may adversely modify such
habitat, or may be affected by such designation.

(c) LISTS.—(1) The Secretary of the Interior shall publish in the
Federal Register a list of all species determined by him or the Sec-
retary of Commerce to be endangered species and a list of all spe-
cies determined by him or the Secretary of Commerce to be threat-
ened species. Each list shall refer to the species contained therein
by scientific and common name or names, if any, specify with re-
spect to such species over what portion of its range it is endangered
or threatened, and specify any critical habitat within such range.
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The Secretary shall from time to time revise each list published
under the authority of this subsection to reflect recent determina-
tions, designations, and revisions made in accordance with sub-
sections (a) and (b).

(2) The Secretary shall—
(A) conduct, at least once every five years, a review of all

species included in a list which is published pursuant to para-
graph (1) and which is in effect at the time of such review; and

(B) determine on the basis of such review whether any
such species should—

(i) be removed from such list;
(ii) be changed in status from an endangered species

to a threatened species; or
(iii) be changed in status from a threatened species to

an endangered species.
Each determination under subparagraph (B) shall be made in ac-
cordance with the provisions of subsection (a) and (b).

(d) PROTECTIVE REGULATIONS.—Whenever any species is listed
as a threatened species pursuant to subsection (c) of this section,
the Secretary shall issue such regulations as he deems necessary
and advisable to provide for the conservation of such species. The
Secretary may by regulation prohibit with respect to any threat-
ened species any act prohibited under section 9(a)(1), in the case
of fish or wildlife, or section 9(a)(2) in the case of plants, with re-
spect to endangered species; except that with respect to the taking
of resident species of fish or wildlife, such, regulations shall apply
in any State which has entered into a cooperative agreement pur-
suant to section 6(c) of this Act only to the extent that such regula-
tions have also been adopted by such State.

(e) SIMILARITY OF APPEARANCE CASES.—The Secretary may, by
regulation of commerce or taking, and to the extent he deems ad-
visable, treat any species as an endangered species or threatened
species even through it is not listed pursuant to section 4 of this
Act if he finds that—

(A) such species so closely resembles in appearance, at the
point in question, a species which has been listed pursuant to
such section that enforcement personnel would have substan-
tial difficulty in attempting to differentiate between the listed
and unlisted species;

(B) the effect of this substantial difficulty is an additional
threat to an endangered or threatened species; and

(C) such treatment of an unlisted species will substantially
facilitate the enforcement and further the policy of this Act.
(f)(1) RECOVERY PLANS.—The Secretary shall develop and im-

plement plans (hereinafter in this subsection referred to as ‘‘recov-
ery plans’’) for the conservation and survival of endangered species
and threatened species listed pursuant to this section, unless he
finds that such a plan will not promote the conservation of the spe-
cies. The Secretary, in development and implementing recovery
plans, shall, to the maximum extent practicable—

(A) give priority to those endangered species or threatened
species, without regard to taxonomic classification, that are
most likely to benefit from such plans, particularly those spe-
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1 So in original. Probably should be paragraph ‘‘(7)’’.

cies that are, or may be, in conflict with construction or other
development projects or other forms of economic activity;

(B) incorporate in each plan—
(i) a description of such site-specific management ac-

tions as may be necessary to achieve the plan’s goal for the
conservation and survival of the species;

(ii) objective, measurable criteria which, when met,
would result in a determination, in accordance with the
provisions of this section, that the species be removed from
the list; and

(iii) estimates of the time required and the cost to
carry out those measures needed to achieve the plan’s goal
and to achieve intermediate steps toward that goal.

(2) The Secretary, in developing and implementing recovery
plans, may procure the services of appropriate public and private
agencies and institutions and other qualified persons. Recovery
teams appointed pursuant to this subsection shall not be subject to
the Federal Advisory Committee Act.

(3) The Secretary shall report every two years to the Commit-
tee on Environment and Public Works of the Senate and the Com-
mittee on Merchant Marine and Fisheries of the House of Rep-
resentatives on the status of efforts to develop and implement re-
covery plans for all species listed pursuant to this section and on
the status of all species for which such plans have been developed.

(4) The Secretary shall, prior to final approval of a new or re-
vised recovery plan, provide public notice and an opportunity for
public review and comment on such plan. The Secretary shall con-
sider all information presented during the public comment period
prior to approval of the plan.

(5) Each Federal agency shall, prior to implementation of a
new or revised recovery plan, consider all information presented
during the public comment period under paragraph (4).

(g) MONITORING.—(1) The Secretary shall implement a system
in cooperation with the States to monitor effectively for not less
than five years the status of all species which have recovered to the
point at which the measures provided pursuant to this Act are no
longer necessary and which, in accordance with the provisions of
this section, have been removed from either of the lists published
under subsection (c).

(2) The Secretary shall make prompt use of the authority
under paragraph 7 1 of subsection (b) of this section to prevent a
significant risk to the well being of any such recovered species.

(h) AGENCY GUIDELINES.—The Secretary shall establish, and
publish in the Federal Register, agency guidelines to insure that
the purposes of this section are achieved efficiently and effectively.
Such guidelines shall include, but are not limited to—

(1) procedures for recording the receipt and the disposition
of petitions submitted under subsection (b)(3) of this section;

(2) criteria for making the findings required under such sub-
section with respect to petitions;
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(3) a ranking system to assist in the identification of spe-
cies that should receive priority review under subsection (a)(1)
of the section; and

(4) a system for developing and implementing, on a prior-
ity basis, recovery plans under subsection (f) of this section.
The Secretary shall provide to the public notice of, and oppor-
tunity to submit written comments on, any guideline (including
any amendment thereto) proposed to be established under this
subsection.
(i) If, in the case of any regulation proposed by the Secretary

under the authority of this section, a State agency to which notice
thereof was given in accordance with subsection (b)(5)(A)(ii) files
comments disagreeing with all or part of the proposed regulation,
and the Secretary issues a final regulation which is in conflict with
such comments, or if the Secretary fails to adopt a regulation pur-
suant to an action petitioned by a State agency under subsection
(b)(3), the Secretary shall submit to the State agency a written jus-
tification for his failure to adopt regulations consistent with the
agency’s comments or petition.
(16 U.S.C. 1533)

LAND ACQUISITION

SEC. 5. (a) PROGRAM.—The Secretary, and the Secretary of Ag-
riculture with respect to the National Forest System, shall estab-
lish and implement a program to conserve fish, wildlife, and plants,
including those which are listed as endangered species or threat-
ened species pursuant to section 4 of this Act. To carry out such
a program, the appropriate Secretary—

(1) shall utilize the land acquisition and other authority
under the Fish and Wildlife Act of 1956, as amended, the Fish
and Wildlife Coordination Act, as amended, and the Migratory
Bird Conservation Act, as appropriate; and

(2) is authorized to acquire by purchase, donation, or oth-
erwise, lands, waters, or interest therein, and such authority
shall be in addition to any other land acquisition vested in
him.
(b) ACQUISITIONS.—Funds made available pursuant to the

Land and Water Conservation Fund Act of 1965, as amended, may
be used for the purpose of acquiring lands, waters, or interests
therein under subsection (a) of this section.
(16 U.S.C. 1534)

COOPERATION WITH THE STATES

SEC. 6. (a) GENERAL.—In carrying out the program authorized
by this Act, the Secretary shall cooperate to the maximum extent
practicable with the States. Such cooperation shall include con-
sultation with the States concerned before acquiring any land or
water, or interest therein, for the purpose of conserving any endan-
gered species or threatened species.

(b) MANAGEMENT AGREEMENTS.—The Secretary may enter into
agreements with any State for the administration and management
of any area established for the conservation of endangered species
or threatened species. Any revenues derived from the administra-
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tion of such areas under these agreements shall be subject to the
provisions of section 401 of the Act of June 15, 1935 (49 Stat. 383;
16 U.S.C. 715s).

(c)(1) COOPERATIVE AGREEMENTS.—In furtherance of the pur-
poses of this Act, the Secretary is authorized to enter into a cooper-
ative agreement in accordance with this section with any State
which establishes and maintains an adequate and active program
for the conservation of endangered species and threatened species.
Within one hundred and twenty days after the Secretary receives
a certified copy of such a proposed State program, he shall make
a determination whether such program is in accordance with this
Act. Unless he determines, pursuant to this paragraph, that the
State program is not in accordance with this Act, he shall enter
into a cooperative agreement with the State for the purpose of as-
sisting in implementation of the State program. In order for a State
program to be deemed an adequate and active program for the con-
servation of endangered species and threatened species, the Sec-
retary must find, and annually thereafter reconfirm such finding,
that under the State program—

(A) authority resides in the State agency of conserve resi-
dent species of fish or wildlife determined by the State agency
or the Secretary to be endangered or threatened;

(B) the State agency has established acceptable conserva-
tion programs, consistent with the purposes and policies of this
Act, for all resident species of fish or wildlife in the State
which are deemed by the Secretary to be endangered or threat-
ened, and has furnished a copy of such plan and program to-
gether with all pertinent details, information, and data re-
quested to the Secretary;

(C) the State agency is authorized to conduct investiga-
tions to determine the status and requirements for survival of
resident species of fish and wildlife;

(D) the State agency is authorized to establish programs,
including the acquisition of land or aquatic habitat or interests
therein, for the conservation of resident endangered or threat-
ened species of fish or wildlife; and

(E) provision is made for public participation in designat-
ing resident species of fish or wildlife as endangered or threat-
ened, or that under the State program—

(i) the requirements set forth in paragraph (3), (4), and (5)
of this subsection are complied with, and

(ii) plans are included under which immediate attention
will be given to those resident species of fish and wildlife
which are determined by the Secretary or the State agency to
be endangered or threatened and which the Secretary and the
State agency agree are most urgently in need of conservation
programs; except that a cooperative agreement entered into
with a State whose program is deemed adequate and active
pursuant to clause (i) and this clause and this subparagraph
shall not affect the applicability of prohibitions set forth in or
authorized pursuant to section 4(d) or section 9(a)(1) with re-
spect to the taking of any resident endangered or threatened
species.
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(2) In furtherance of the purposes of this Act, the Secretary is
authorized to enter into a cooperative agreement in accordance
with this section with any State which establishes and maintains
an adequate and active program for the conservation of endangered
species and threatened species of plants. Within one hundred and
twenty days after the Secretary receives a certified copy of such a
proposed State program, he shall make a determination whether
such program is in accordance with this Act. Unless he determines,
pursuant to this paragraph, that the State program is not in ac-
cordance with this Act, he shall enter into a cooperative agreement
with the State for the purpose of assisting in implementation of the
State program. In order for a State program to be deemed an ade-
quate and active program for the conservation of endangered spe-
cies of plants and threatened species of plants, the Secretary must
find, and annually thereafter reconfirm such findings, that under
the State program—

(A) authority resides in the State agency to conserve resi-
dent species of plants determined by the State agency or the
Secretary to be endangered or threatened;

(B) the State agency has established acceptable conserva-
tion programs, consistent with the purposes and policies of this
Act, for all resident species of plants in the State which are
deemed by the Secretary to be endangered or threatened, and
has furnished a copy of such plan and program together with
all pertinent details, information, and data requested to the
Secretary;

(C) the State agency is authorized to conduct investiga-
tions to determine the status and requirements for survival of
resident species of plants; and

(D) provision is made for public participation in designat-
ing resident species of plants as endangered or threatened; or
that under the State program—

(i) the requirements set forth in subparagraphs (C)
and (D) of this paragraph are complied with, and

(ii) plans are included under which immediate atten-
tion will be given to those resident species of plants which
are determined by the Secretary or the State agency to be
endangered or threatened and which the Secretary and the
State agency agree are most urgently in need of conserva-
tion programs; except that a cooperative agreement en-
tered into with a State whose program is deemed adequate
and active pursuant to clause (i) and this clause shall not
affect the applicability of prohibitions set forth in or au-
thorized pursuant to section 4(d) or section 9(a)(1) with re-
spect to the taking of any resident endangered or threat-
ened species.

(d) ALLOCATION OF FUNDS.—(1) The Secretary is authorized to
provide financial assistance to any State, through its respective
State agency, which has entered into a cooperative agreement pur-
suant to subsection (c) of this section to assist in development of
programs for the conservation of endangered and threatened spe-
cies or to assist in monitoring the status of candidate species pur-
suant to subparagraph (C) of section 4(b)(3) and recovered species
pursuant to section 4(g). The Secretary shall allocate each annual
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appropriation made in accordance with the provisions of subsection
(i) of this section to such States based on consideration of—

(A) the international commitments of the United States to
protect endangered species or threatened species;

(B) the readiness of a State to proceed with a conservation
program consistent with the objectives and purposes of this
Act;

(C) the number of endangered species and threatened spe-
cies within a State;

(D) the potential for restoring endangered species and
threatened species within a State;

(E) the relative urgency to initiate a program to restore
and protect an endangered species or threatened species in
terms of survival of the species;

(F) the importance of monitoring the status of candidate
species within a State to prevent a significant risk to the well
being of any such species; and

(G) the importance of monitoring the status of recovered
species within a State to assure that such species do not return
to the point at which the measures provided pursuant to this
Act are again necessary.
So much of the annual appropriation made in accordance with

provisions of subsection (i) of this section allocated for obligation to
any State for any fiscal year as remains unobligated at the close
thereof is authorized to be made available to that State until the
close of the succeeding fiscal year. Any amount allocated to any
State which is unobligated at the end of the period during which
it is available for expenditure is authorized to be made available
for expenditure by the Secretary in conducting programs under this
section.

(2) Such cooperative agreements shall provide for (A) the ac-
tions to be taken by the Secretary and the States; (B) the benefits
that are expected to be derived in connection with the conservation
of endangered or threatened species; (C) the estimated cost of these
actions; and (D) the share of such costs to be bore by the Federal
Government and by the States; except that—

(i) the Federal share of such program costs shall not ex-
ceed 75 percent of the estimated program cost stated in the
agreement; and

(ii) the Federal share may be increased to 90 percent
whenever two or more States having a common interest in one
or more endangered or threatened species, the conservation of
which may be enhanced by cooperation of such States, enter
jointly into agreement with the Secretary.
The Secretary may, in his discretion, and under such rules and

regulations as he may prescribe, advance funds to the State for fi-
nancing the United States pro rata share agreed upon in the coop-
erative agreement. For the purposes of this section, the non-Fed-
eral share may, in the discretion of the Secretary, be in the form
of money or real property, the value of which will be determined
by the Secretary whose decision shall be final.

(e) REVIEW OF STATE PROGRAMS.—Any action taken by the Sec-
retary under this section shall be subject to his periodic review at
no greater than annual intervals.
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(f) CONFLICTS BETWEEN FEDERAL AND STATE LAWS.—Any State
law or regulation which applies with respect to the importation or
exportation of, or interstate or foreign commerce in, endangered
specie or threatened species is void to the extent that it may effec-
tively (1) permit what is prohibited by this Act of by any regulation
which implements this Act, or (2) prohibit what is authorized pur-
suant to an exemption or permit provided for in this Act or in any
regulation which implements this Act. This Act shall not otherwise
be construed to void any State law or regulation which is intended
to conserve migratory, resident, or introduced fish or wildlife, or to
permit or prohibit sale of such fish or wildlife. Any State law or
regulation respecting the taking of an endangered species or
threatened species may be more restrictive than the exemptions or
permits provided for in this Act or in any regulation which imple-
ments this Act but not less restrictive than the prohibitions so de-
fined.

(g) TRANSITION.—(1) For purposes of this subsection, the term
‘‘establishment period’’ means, with respect to any State, the period
beginning on the date of enactment of this Act and ending on
whichever of the following dates first occurs: (A) the date of the
close of the 120-day period following the adjournment of the first
regular session of the legislative of such State which commences
after such date of enactment, or (B) the date of the close of the 15-
month period following such date of enactment.

(2) The prohibitions set forth in or authorized pursuant to sec-
tions 4(d) and 9(a)(1)(B) of this Act shall not apply with respect to
the taking of any resident endangered species or threatened species
(other than species listed in Appendix I to the Convention or other-
wise specifically covered by any other treaty or Federal law) within
any State—

(A) which is then a party to a cooperative agreement with
the Secretary pursuant to section 6(c) of this Act (except to the
extent that the taking of any such species is contrary to the
law of such State); or

(B) except for any time within the establishment period
when—

(i) the Secretary applies such prohibition to such spe-
cies at the request of the State, or

(ii) the Secretary applies such prohibition after he
finds, and publishes his finding, that an emergency exists
posing a significant risk to the well-being of such species
and that the prohibition must be applied to protect such
species. The Secretary’s finding and publication may be
made without regard to the public hearing or comment
provisions of section 553 of title 5, United States Code, or
any other provision of this Act; but such prohibition shall
expire 90 days after the date of its imposition unless the
Secretary further extends such prohibition by publishing
notice and a statement of justification of such extension.

(h) REGULATIONS.—The Secretary is authorized to promulgate
such regulations as may be appropriate to carry out the provisions
of this section relating to financial assistance to States.

(i) APPROPRIATIONS.—(1) To carry out the provisions of this sec-
tion for fiscal years after September 30, 1988, there shall be depos-
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ited into a special fund known as the cooperative endangered spe-
cies conservation fund, to be administered by the Secretary, an
amount equal to five percent of the combined amounts covered each
fiscal year into the Federal aid to wildlife restoration fund under
section 3 of the Act of September 2, 1937, and paid, transferred,
or otherwise credited each fiscal year to the Sport Fishing Restora-
tion Account established under 1016 of the Act of July 18, 1984.

(2) Amounts deposited into the special fund are authorized to
be appropriated annually and allocated in accordance with sub-
section (d) of this section.
(16 U.S.C. 1535)

INTERAGENCY COOPERATION

SEC. 7. (a) FEDERAL AGENCY ACTIONS AND CONSULTATIONS.—
(1) The Secretary shall review other programs administered by him
and utilize such programs in furtherance of the purposes of this
Act. All other Federal agencies shall, in consultation with and with
the assistance of the Secretary, utilize their authorities in further-
ance of the purposes of this Act by carrying out programs for the
conservation of endangered species and threatened species listed
pursuant to section 4 of this Act.

(2) Each Federal agency shall, in consultation with and with
the assistance of the Secretary, insure that any action authorized,
funded, or carried out by such agency (hereinafter in this section
referred to as an ‘‘agency action’’) is not likely to jeopardize the con-
tinued existence of any endangered species or threatened species or
result in the destruction or adverse modification of habitat of such
species which is determined by the Secretary, after consultation as
appropriate with affected States, to be critical, unless such agency
has been granted an exemption for such action by the Committee
pursuant to subsection (h) of this section. In fulfilling the require-
ments of this paragraph each agency shall use the best scientific
and commercial data available.

(3) Subject to such guidelines as the Secretary may establish,
a Federal agency shall consult with the Secretary on any prospec-
tive agency action at the request of, and in cooperation with, the
prospective permit or license applicant if the applicant has reason
to believe that an endangered species or a threatened species may
be present in the area affected by his project and that implementa-
tion of such action will likely affect such species.

(4) Each Federal agency shall confer with the Secretary on any
agency action which is likely to jeopardize the continued existence
of any species proposed to be listed under section 4 or result in the
destruction or adverse modification of critical habitat proposed to
be designated for such species. This paragraph does not require a
limitation on the commitment of resources as described in sub-
section (d).

(b) OPINION OF SECRETARY.—(1)(A) Consultation under sub-
section (a)(2) with respect to any agency action shall be concluded
within the 90-day period beginning on the date on which initiated
or, subject to subparagraph (B), within such other period of time
as is mutually agreeable to the Secretary and the Federal agency.
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(B) In the case of an agency action involving a permit or li-
cense applicant, the Secretary and the Federal agency may not mu-
tually agree to conclude consultation within a period exceeding 90
days unless the Secretary, before the close of the 90th day referred
to in subparagraph (A)—

(i) if the consultation period proposed to be agreed to will
end before the 150th day after the date on which consultation
was initiated, submits to the applicant a written statement set-
ting forth—

(I) the reasons why a longer period is required;
(II) the information that is required to complete the

consultation; and
(III) the estimated date on which consultation will be

completed; or
(ii) if the consultation period proposed to be agreed to will

end 150 or more days after the date on which consultation was
initiated, obtains the consent of the applicant to such period.

The Secretary and the Federal agency may mutually agree to ex-
tend a consultation period established under the preceding sen-
tence if the Secretary, before the close of such period, obtains the
consent of the applicant to the extension.

(2) Consultation under subsection (a)(3) shall be concluded
within such period as is agreeable to the Secretary, the Federal
agency, and the applicant concerned.

(3)(A) Promptly after conclusion of consultation under para-
graph (2) or (3) of subsection (a), the Secretary shall provide to the
Federal agency and the applicant, if any, a written statement set-
ting forth the Secretary’s opinion, and a summary of the informa-
tion on which the opinion is based, detailing how the agency action
affects the species or its critical habitat. If jeopardy or adverse
modification is found, the Secretary shall suggest those reasonable
and prudent alternatives which he believes would not violate sub-
section (a)(2) and can be taken by the Federal agency or applicant
in implementing the agency action.

(B) Consultation under subsection (a)(3), and an opinion based
by the Secretary incident to such consultation, regarding an agency
action shall be treated respectively as a consultation under sub-
section (a)(2), and as an opinion issued after consultation under
such subsection, regarding that action if the Secretary reviews the
action before it is commenced by the Federal agency and finds, and
notifies such agency, that no significant changes have been made
with respect to the action and that no significant change has oc-
curred regarding the information used during the initial consulta-
tion.

(4) If after consultation under subsection (a)(2) of this section,
the Secretary concludes that—

(A) the agency action will not violate such subsection, or
offers reasonable and prudent alternatives which the Secretary
believes would not violate such subsection;

(B) the taking of an endangered species or a threatened
species incidental to the agency action will not violate such
subsection; and
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(C) if an endangered species or threatened species of a ma-
rine mammal is involved, the taking is authorized pursuant to
section 101(a)(5) of the Marine Mammal Protection Act of 1972.

the Secretary shall provide the Federal agency and the applicant
concerned, if any, with a written statement that—

(i) specifies the impact of such incidental taking on the
species,

(ii) specifies those reasonable and prudent measures that
the Secretary considers necessary or appropriate to minimize
such impact,

(iii) in the case of marine mammals, specifies those meas-
ures that are necessary to comply with section 101(a)(5) of the
Marine Mammal Protection Act of 1972 with regard to such
taking, and

(iv) sets forth the terms and conditions (including, but not
limited to, reporting requirements) that must be complied with
by the Federal agency or applicant (if any), or both, to imple-
ment the measures specified under clauses (ii) and (iii).
(c) BIOLOGICAL ASSESSMENT.—(1) To facilitate compliance with

the requirements of subsection (a)(2) each Federal agency shall,
with respect to any agency action of such agency for which no con-
tract for construction has been entered into and for which no con-
struction has begun on the date of enactment of the Endangered
Species Act Amendments of 1978, request of the Secretary informa-
tion whether any species which is listed or proposed to be listed
may be present in the area of such proposed action. If the Sec-
retary advises, based on the best scientific and commercial data
available, that such species may be present, such agency shall con-
duct a biological assessment for the purpose of identifying any en-
dangered species or threatened species which is likely to be af-
fected by such action. Such assessment shall be completed within
180 days after the date on which initiated (or within such other pe-
riod as in mutually agreed to by the Secretary and such agency, ex-
cept that if a permit or license applicant is involved, the 180-day
period may not be extended unless such agency provides the appli-
cant, before the close of such period, with a written statement set-
ting forth the estimated length of the proposed extension and the
reasons therefor) and, before any contract for construction is en-
tered into and before construction is begun with respect to such ac-
tion. Such assessment may be undertaken as part of a Federal
agency’s compliance with the requirements of section 102 of the
National Environmental Policy Act of 1969 (42 U.S.C. 4332).

(2) Any person who may wish to apply for an exemption under
subsection (g) of this section for that action may conduct a biologi-
cal assessment to identify any endangered species or threatened
species which is likely to be affected by such action. Any such bio-
logical assessment must, however, be conducted in cooperation with
the Secretary and under the supervision of the appropriate Federal
agency.

(d) LIMITATION ON COMMITMENT OF RESOURCES.—After initi-
ation of consultation required under subsection (a)(2), the Federal
agency and the permit or license applicant shall not make any irre-
versible or irretrievable commitment of resources with respect to
the agency action which has the effect of foreclosing the formula-
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1 So in law. At the end of section 7(e)(3)(D) of the Endangered Species Act of 1973, the second
‘‘Agency.’’ should had been stricken.

2 So in law. At the end of section 7(e)(4)(B) of the Endangered Species Act of 1973, the period
at end of the paragraph was omitted.

tion or implementation of any reasonable and prudent alternative
measures which would not violate subsection (a)(2).

(e)(1) ESTABLISHMENT OF COMMITTEE.—There is established a
committee to be known as the Endangered Species Committee
(hereinafter in this section referred to as the ‘‘Committee’’).

(2) The Committee shall review any application submitted to
it pursuant to this section and determine in accordance with sub-
section (h) of this section whether or not to grant an exemption
from the requirements of subsection (a)(2) of this action for the ac-
tion set forth in such application.

(3) The Committee shall be composed of seven members as fol-
lows:

(A) The Secretary of Agriculture.
(B) The Secretary of the Army.
(C) The Chairman of the Council of Economic Advisors.
(D) The Administrator of the Environmental Protection

Agency. Agency. 1

(E) The Secretary of the Interior.
(F) The Administrator of the National Oceanic and Atmos-

pheric Administration.
(G) The President, after consideration of any recommenda-

tions received pursuant to subsection (g)(2)(B) shall appoint
one individual from each affected State, as determined by the
Secretary, to be a member of the Committee for the consider-
ation of the application for exemption for an agency action with
respect to which such recommendations are made, not later
than 30 days after an application is submitted pursuant to this
section.
(4)(A) Members of the Committee shall receive no additional

pay on account of their service on the Committee.
(B) While away from their homes or regular places of business

in the performance of services for the Committee, members of the
Committee shall be allowed travel expenses, including per diem in
lieu of subsistence, in the same manner as persons employed inter-
mittently in the Government service are allowed expenses under
section 5703 of title 5 of the United States Code 2

(5)(A) Five members of the Committee or their representatives
shall constitute a quorum for the transaction of any function of the
Committee, except that, in no case shall any representative be con-
sidered in determining the existence of a quorum for the trans-
action of any function of the Committee if that function involves a
vote by the Committee on any matter before the Committee.

(B) The Secretary of the Interior shall be the Chairman of the
Committee.

(C) The Committee shall meet at the call of the Chairman or
five of its members.

(D) All meetings and records of the Committee shall be open to
the public.

(6) Upon request of the Committee, the head of any Federal
agency is authorized to detail, on a nonreimbursable basis, any of
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the personnel of such agency to the Committee to assist it in carry-
ing out its duties under this section.

(7)(A) The Committee may for the purpose of carrying out its
duties under this section hold such hearings, sit and act at such
times and places, take such testimony, and receive such evidence,
as the Committee deems advisable.

(B) When so authorized by the Committee, any member or
agent of the Committee may take any action which the Committee
is authorized to take by this paragraph.

(C) Subject to the Privacy Act, the Committee may secure di-
rectly from any Federal agency information necessary to enable it
to carry out its duties under this section. Upon request of the
Chairman of the Committee, the head of such Federal agency shall
furnish such information to the Committee.

(D) The Committee may use the United States mails in the
same manner and upon the same conditions as a Federal agency.

(E) The Administrator of General Services shall provide to the
Committee on a reimbursable basis such administrative support
services as the Committee may request.

(8) In carrying out its duties under this section, the Committee
may promulgate and amend such rules, regulations, and proce-
dures, and issue and amend such orders as it deems necessary.

(9) For the purpose of obtaining information necessary for the
consideration of an application for an exemption under this section
the Committee may issue subpoenas for the attendance and testi-
mony of witnesses and the production of relevant papers, books,
and documents.

(10) In no case shall any representative, including a represent-
ative of a member designated pursuant to paragraph (3)(G) of this
subsection, be eligible to cast a vote on behalf of any member.

(f) REGULATIONS.—Not later than 90 days after the date of en-
actment of the Endangered Species Act Amendments of 1978, the
Secretary shall promulgate regulations which set forth the form
and manner in which applications for exemption shall be submitted
to the Secretary and the information to be contained in such appli-
cations. Such regulations shall require that information submitted
in an application by the head of any Federal agency with respect
to any agency action include but not be limited to—

(1) a description of the consultation process carried out
pursuant to subsection (a)(2) of this section between the head
of the Federal agency and the Secretary; and

(2) a statement describing why such action cannot be al-
tered or modified to conform with the requirements of sub-
section (a)(2) of this section.
(g) APPLICATION FOR EXEMPTION AND REPORT TO THE COMMIT-

TEE.—(1) A Federal agency, the Governor of the State in which an
agency action will occur, if any, or a permit or license applicant
may apply to the Secretary for an exemption for an agency action
of such agency if, after consultation under subsection (a)(2), the
Secretary’s opinion under subsection (b) indicates that the agency
action would violate subsection (a)(2). An application for an exemp-
tion shall be considered initially by the Secretary in the manner
provided for in this subsection, and shall be considered by the Com-
mittee for a final determination under subsection (h) after a report
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is made pursuant to paragraph (5). The applicant for an exemption
shall be referred to as the ‘‘exemption applicant’’ in this section.

(2)(A) An exemption applicant shall submit a written applica-
tion to the Secretary, in a form prescribed under subsection (f), not
later than 90 days after the completion of the consultation process;
except that, in the case of any agency action involving a permit or
license applicant, such application shall be submitted not later
than 90 days after the date on which the Federal agency concerned
takes final agency action with respect to the issuance of the permit
or license. For purposes of the preceding sentence, the term ‘‘final
agency action’’ means (i) a disposition by an agency with respect to
the issuance of a permit or license that is subject to administrative
review, whether or not such disposition is subject to judicial review;
or (ii) if administrative review is sought with respect to such dis-
position, the decision resulting after such review. Such application
shall set forth the reasons why the exemption applicant considers
that the agency action meets the requirements for an exemption
under this subsection.

(B) Upon receipt of an application for exemption for an agency
action under paragraph (1), the Secretary shall promptly (i) notify
the Governor of each affected State, if any, as determined by the
Secretary, and request the Governors so notified to recommend in-
dividuals to be appointed to the Endangered Species Committee for
consideration of such application; and (ii) publish notice of receipt
of the application in the Federal Register, including a summary of
the information contained in the application and a description of
the agency action with respect to which the application for exemp-
tion has been filed.

(3) The Secretary shall within 20 days after the receipt of an
application for exemption, or within such other period of time as
is mutually agreeable to the exemption applicant and the Sec-
retary—

(A) determine that the Federal agency concerned and the
exemption applicant have—

(i) carried out the consultation responsibilities de-
scribed in subsection (a) in good faith and made a reason-
able and responsible effort to develop and fairly consider
modifications or reasonable and prudent alternatives to
the proposed agency action which would not violate sub-
section (a)(2);

(ii) conducted any biological assessment required by
subsection (c); and

(iii) to the extent determinable within the time pro-
vided herein, refrained from making any irreversible or ir-
retrievable commitment of resources prohibited by sub-
section (d); or
(B) deny the application for exemption because the Federal

agency concerned or the exemption applicant have not met the
requirements set forth in subparagraph (A)(i), (ii), and (iii).

The denial of an application under subparagraph (B) shall be con-
sidered final agency action for purposes of chapter 7 of title 5,
United States Code.

(4) If the Secretary determines that the Federal agency con-
cerned and the exemption applicant have met the requirements set
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forth in paragraph (3)(A) (i), (ii) and (iii) he shall, in consultation
with the Members of the Committee, hold a hearing on the applica-
tion for exemption in accordance with sections 554, 555, and 556
(other than subsection (b) (1) and (2) thereof) of title 5, United
States Code, and prepare the report to be submitted pursuant to
paragraph (5).

(5) Within 140 days after making the determinations under
paragraph (3) or within such other period of time as in mutually
agreeable to the exemption applicant and the Secretary, the Sec-
retary shall submit to the Committee a report discussing—

(A) the availability and reasonable and prudent alter-
natives to the agency action, and the nature and extent of the
benefits of the agency action and of alternative courses of ac-
tion consistent with conserving the species of the critical habi-
tat;

(B) a summary of the evidence concerning whether or not
the agency action is in the public interest and is of national or
regional significance;

(C) appropriate reasonable mitigation and enhancement
measures which should be considered by the Committee; and

(D) whether the Federal agency concerned and the exemp-
tion applicant refrained from making any irreversible or irre-
trievable commitment of resources prohibited by subsection (d).
(6) To the extent practicable within the time required for ac-

tion under subsection (g) of this section, and except to the extent
inconsistent with the requirements of this section, the consider-
ation of any application for an exemption under this section and
the conduct of any hearing under this subsection shall be in accord-
ance with sections 554, 555, and 556 (other than subsection (b)(3)
of section 556) of title 5, United States Code.

(7) Upon request of the Secretary, the head of any Federal
agency is authorized to detail, on a nonreimbursable basis, any of
the personnel of such agency to the Secretary to assist him in car-
rying out his duties under this section.

(8) All meetings and records resulting from activities pursuant
to this subsection shall be open to the public.

(h) EXEMPTION.—(1) The Committee shall make a final deter-
mination whether or not to grant an exemption within 30 days
after receiving the report of the Secretary pursuant to subsection
(g)(5). The Committee shall grant an exemption from the require-
ments of subsection (a)(2) for an agency action if, by a vote of not
less than five of its members voting in person—

(A) it determines on the record, based on the report of the
Secretary, the record of the hearing held under subsection
(g)(4), and on such other testimony or evidence as it may re-
ceive, that—

(i) there are no reasonable and prudent alternatives to
the agency action;

(ii) the benefits of such action clearly outweigh the
benefits of alternative courses of action consistent with
conserving the species or its critical habitat, and such ac-
tion is in the public interest;

(iii) the action is of regional or national significance;
and
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(iv) neither the Federal agency concerned nor the ex-
emption applicant made any irreversible or irretrievable
commitment of resources prohibited by subsection (d); and
(B) it establishes such reasonable mitigation and enhance-

ment measures, including, but not limited to, live propagation,
transplantation, and habitat acquisition and improvement, as
are necessary and appropriate to minimize the adverse effects
of the agency action upon the endangered species, threatened
species, or critical habitat concerned.
Any final determination by Committee under this subsection

shall be considered final agency action for purposes of chapter 7 of
title 5 of the United States Code.

(2)(A) Except as provided in subparagraph (B), an exemption
for an agency action granted under paragraph (1) shall constitute
a permanent exemption with respect to all endangered or threat-
ened species for the purposes of completing such agency action—

(i) regardless whether the species was identified in the bio-
logical assessment; and

(ii) only if a biological assessment has been conducted
under subsection (c) with respect to such agency action.
(B) An exemption shall be permanent under subparagraph (A)

unless—
(i) the Secretary finds, based on the best scientific and

commercial data available, that such exemption would result
in the extinction of a species that was not the subject of con-
sultation under subsection (a)(2) or was not identified in any
biological assessment conducted under subsection (c), and

(ii) the Committee determines within 60 days after the
date of the Secretary’s finding that the exemption should not
be permanent.
If the Secretary makes a finding described in clause (i), the

Committee shall meet with respect to the matter within 30 days
after the date of the finding.

(i) REVIEW BY SECRETARY OF STATE.—Notwithstanding any
other provision of this Act, the Committee shall be prohibited from
considering for exemption any application made to it, if the Sec-
retary of State, after a review of the proposed agency action and
its potential implications, and after hearing, certifies, in writing, to
the Committee within 60 days of any application made under this
section that the granting of any such exemption and the carrying
out of such action would be in violation of an international treaty
obligation or other international obligation of the United States.
The Secretary of State shall, at the time of such certification, pub-
lish a copy thereof in the Federal Register.

(j) Notwithstanding any other provision of this Act, the Com-
mittee shall grant an exemption for any agency action if the Sec-
retary of Defense finds that such exemption is necessary for rea-
sons of national security.

(k) SPECIAL PROVISIONS.—An exemption decision by the Com-
mittee under this section shall not be a major Federal action for
purposes of the National Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.): Provided, That an environmental impact
statement which discusses the impacts upon endangered species or
threatened species or their critical habitats shall have been pre-
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viously prepared with respect to any agency action exempted by
such order.

(l) COMMITTEE ORDERS.—(1) If the Committee determines
under subsection (h) that an exemption should be granted with re-
spect to any agency action, the Committee shall issue an order
granting the exemption and specifying the mitigation and enhance-
ment measures established pursuant to subsection (h) which shall
be carried out and paid for by the exemption applicant in imple-
menting the agency action. All necessary mitigation and enhance-
ment measures shall be authorized prior to the implementing of
the agency action and funded concurrently with all other project
features.

(2) The applicant receiving such exemption shall include the
costs of such mitigation and enhancement measures within the
overall costs of continuing the proposed action. Notwithstanding
the preceding sentence the costs of such measures shall not be
treated as project costs for the purpose of computing benefit-cost or
other ratios for the proposed action. Any applicant may request the
Secretary to carry out such mitigation and enhancement measures.
The costs incurred by the Secretary in carrying out any such meas-
ures shall be paid by the applicant receiving the exemption. No
later than one year after the granting of an exemption, the exemp-
tion applicant shall submit to the Council on Environmental Qual-
ity a report describing its compliance with the mitigation and en-
hancement measures prescribed by this section. Such report shall
be submitted annually until all such mitigation and enhancement
measures have been completed. Notice of the public availability of
such reports shall be published in the Federal Register by the
Council on Environmental Quality.

(m) NOTICE.—The 60-day notice requirement of section 11(g) of
this Act shall not apply with respect to review of any final deter-
mination of the Committee under subsection (h) of this section
granting an exemption from the requirements of subsection (a)(2)
of this section.

(n) JUDICIAL REVIEW.—Any person, as defined by section 3(13)
of this Act, may obtain judicial review, under chapter 7 of title 5
of the United States Code, of any decision of the Endangered Spe-
cies Committee under subsection (h) in the United States Court of
Appeals for (1) any circuit wherein the agency action concerned will
be, or is being, carried out, or (2) in any case in which the agency
action will be, or is being, carried out outside of any circuit, the
District of Columbia, by filing in such court within 90 days after
the date of issuance of the decision, a written petition for review.
A copy of such petition shall be transmitted by the clerk of the
court to the Committee and the Committee shall file in the court
the record in the proceeding, as provided in section 2112, of title
28, United States Code. Attorneys designated by the Endangered
Species Committee may appear for, and represent the Committee
in any action for review under this subsection.

(o) EXEMPTION AS PROVIDING EXCEPTION ON TAKING OF ENDAN-
GERED SPECIES.—Notwithstanding sections 4(d) and 9(a)(1)(B) and
(C) of this Act, sections 101 and 102 of the Marine Mammal Protec-
tion Act of 1972, or any regulation promulgated to implement any
such section—
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(1) any action for which an exemption is granted under
subsection (h) of this section shall not be considered to be a
taking of any endangered species or threatened species with
respect to any activity which is necessary to carry out such ac-
tion; and

(2) any taking that is in compliance with the terms and
conditions specified in a written statement provided under sub-
section (b)(4)(iv) of this section shall not be considered to be a
prohibited taking of the species concerned.
(p) EXEMPTIONS IN PRESIDENTIALLY DECLARED DISASTER

AREAS.—In any area which has been declared by the President to
be a major disaster area under the Disaster Relief and Emergency
Assistance Act, the President is authorized to make the determina-
tions required by subsections (g) and (h) of this section for any
project for the repair or replacement of a public facility substan-
tially as it existed prior to the disaster under section 405 or 406
of the Disaster Relief and Emergency Assistance Act, and which
the President determines (1) is necessary to prevent the recurrence
of such a natural disaster and to reduce the potential loss of
human life, and (2) to involve an emergency situation which does
not allow the ordinary procedures of this section to be followed.
Notwithstanding any other provision of this section, the Committee
shall accept the determinations of the President under this sub-
section.
(16 U.S.C. 1536)

INTERNATIONAL COOPERATION

SEC. 8. (a) FINANCIAL ASSISTANCE.—As a demonstration of the
commitment of the United States to the worldwide protection of en-
dangered species and threatened species, the President may, sub-
ject to the provisions of section 1415 of the Supplemental Appro-
priation Act, 1953 (31 U.S.C. 724), use foreign currencies accruing
to the United States Government under the Agricultural Trade De-
velopment and Assistance Act of 1954 or any other law to provide
to any foreign county (with its consent) assistance in the develop-
ment and management of programs in that country which the Sec-
retary determines to be necessary or useful for the conservation of
any endangered species or threatened species listed by the Sec-
retary pursuant to section 4 of this Act. The President shall pro-
vide assistance (which includes, but is not limited to, the acquisi-
tion, by lease or otherwise, of lands, waters, or interests therein)
to foreign countries under this section under such terms and condi-
tions as he deems appropriate. Whenever foreign currencies are
available for the provision of assistance under this section, such
currencies shall be used in preference to funds appropriated under
the authority of section 15 of this Act.

(b) ENCOURAGEMENT OF FOREIGN PROGRAMS.—In order to
carry out further the provisions of this Act, the Secretary, through
the Secretary of State shall encourage—

(1) foreign countries to provide for the conservation of fish
or wildlife and plants including endangered species and threat-
ened species listed pursuant to section 4 of this Act;
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(2) the entering into of bilateral or multilateral agreements
with foreign countries to provide for such conservation; and

(3) foreign persons who directly or indirectly take fish or
wildlife or plants in foreign countries or on the high seas for
importation into the United States for commercial or other
purposes to develop and carry out with such assistance as he
may provide, conservation practices designed to enhance such
fish or wildlife or plants and their habitat.
(c) PERSONNEL.—After consultation with the Secretary of State,

the Secretary may—
(1) assign or otherwise make available any officer or em-

ployee of his department for the purpose of cooperating with
foreign countries and international organizations in developing
personnel resources and programs which promote the conserva-
tion of fish or wildlife or plants, and

(2) conduct or provide financial assistance for the edu-
cational training of foreign personnel, in this country or
abroad, in fish, wildlife, or plant management, research and
law enforcement and to render professional assistance abroad
in such matters.
(d) INVESTIGATIONS.—After consultation with the Secretary of

State and the Secretary of the Treasury, as appropriate, the Sec-
retary may conduct or cause to be conducted such law enforcement
investigations and research abroad as he deems necessary to carry
out the purposes of this Act.
(16 U.S.C. 1537)

CONVENTION IMPLEMENTATION

SEC. 8A. (a) MANAGEMENT AUTHORITY AND SCIENTIFIC AU-
THORITY.—The Secretary of the Interior (hereinafter in this section
referred to as the ‘‘Secretary’’) is designated as the Management
Authority and the Scientific Authority for purposes of the Conven-
tion and the respective functions of each such Authority shall be
carried out through the United States Fish and Wildlife Service.

(b) MANAGEMENT AUTHORITY FUNCTIONS.—The Secretary shall
do all things necessary and appropriate to carry out the functions
of the Management Authority under the Convention.

(c) SCIENTIFIC AUTHORITY FUNCTIONS.—(1) The Secretary shall
do all things necessary and appropriate to carry out the functions
of the Scientific Authority under the Convention.

(2) The Secretary shall base the determinations and advice
given by him under Article IV of the Convention with respect to
wildlife upon the best available biological information derived from
professionally accepted wildlife management practices; but is not
required to make, or require any State to make, estimates of popu-
lation size in making such determinations or giving such advice.

(d) RESERVATIONS BY THE UNITED STATES UNDER CONVEN-
TION.—If the United States votes against including any species in
Appendix I or II of the Convention and does not enter a reservation
pursuant to paragraph (3) of Article XV of the Convention with re-
spect to that species, the Secretary of State, before the 90th day
after the last day on which such a reservation could be entered,
shall submit to the Committee on Merchant Marine and Fisheries
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of the House of Representatives, and to the Committee on the Envi-
ronment and Public Works of the Senate, a written report setting
forth the reasons why such a reservation was not entered.

(e) WILDLIFE PRESERVATION IN WESTERN HEMISPHERE.—(1)
The Secretary of the Interior (hereinafter in this subsection re-
ferred to as the ‘‘Secretary’’), in cooperation with the Secretary of
State, shall act on behalf of, and represent, the United States in
all regards as required by the Convention on Nature Protection and
Wildlife Preservation in the Western Hemisphere (56 Stat. 1354,
T.S. 982, hereinafter in this subsection referred to as the ‘‘Western
Convention’’). In the discharge of these responsibilities, the Sec-
retary and the Secretary of State shall consult with the Secretary
of Agriculture, the Secretary of Commerce, and the heads of other
agencies with respect to matters relating to or affecting their areas
of responsibility.

(2) The Secretary and the Secretary of State shall, in coopera-
tion with the contracting parties to the Western Convention and,
to the extent feasible and appropriate, with the participation of
State agencies, take such steps as are necessary to implement the
Western Convention. Such steps shall include, but not be limited
to—

(A) cooperation with contracting parties and international
organizations for the purpose of developing personnel resources
and programs that will facilitate implementation of the West-
ern Convention;

(B) identification of those species of birds that migrate be-
tween the United States and other contracting parties, and the
habitats upon which those species depend, and the implemen-
tation of cooperative measures to ensure that such species will
not become endangered or threatened; and

(C) identification of measures that are necessary and ap-
propriate to implement those provisions of the Western Con-
vention which address the protection of wild plants.
(3) No later than September 30, 1985, the Secretary and the

Secretary of State shall submit a report to Congress describing
those steps taken in accordance with the requirements of this sub-
section and identifying the principal remaining actions yet nec-
essary for comprehensive and effective implementation of the West-
ern Convention.

(4) The provisions of this subsection shall not be construed as
affecting the authority, jurisdiction, or responsibility of the several
States to manage, control, or regulate resident fish or wildlife
under State law or regulations.
(16 U.S.C. 1537a)

PROHIBITED ACTS

SEC. 9. (a) GENERAL.—(1) Except as provided in sections 6(g)(2)
and 10 of this Act, with respect to any endangered species of fish
or wildlife listed pursuant to section 4 of this Act it is unlawful for
any person subject to the jurisdiction of the United States to—

(A) import any such species into, or export any such spe-
cies from the United States;
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(B) take any such species within the United States or the
territorial sea of the United States;

(C) take any such species upon the high seas;
(D) possess, sell, deliver, carry, transport, or ship, by any

means whatsoever, any such species taken in violation of sub-
paragraphs (B) and (C);

(E) deliver, receive, carry, transport, or ship in interstate
or foreign commerce, by any means whatsoever and in the
course of a commercial activity, any such species;

(F) sell or offer for sale in interstate or foreign commerce
any such species; or

(G) violate any regulation pertaining to such species or to
any threatened species of fish or wildlife listed pursuant to sec-
tion 4 of this Act and promulgated by the Secretary pursuant
to authority provided by this Act.
(2) Except as provided in sections 6(g)(2) and 10 of this Act,

with respect to any endangered species of plants listed pursuant to
section 4 of this Act, it is unlawful for any person subject to the
jurisdiction of the United States to—

(A) import any such species into, or export any such spe-
cies from, the United States;

(B) remove and reduce to possession any such species from
areas under Federal jurisdiction; maliciously damage or de-
stroy any such species on any such area; or remove cut, dig up,
or damage or destroy any such species on any other area in
knowing violation of any law or regulation of any state or in
the course of any violation of a state criminal trespass law;

(C) deliver, receive, carry, transport, or ship in interstate
or foreign commerce, by any means whatsoever and in the
course of a commercial activity, any such species;

(D) sell or offer for sale in interstate or foreign commerce
any such species; or

(E) violate any regulation pertaining to such species or to
any threatened species of plants listed pursuant to section 4 of
this Act and promulgated by the Secretary pursuant to author-
ity provided by this Act.
(b)(1) SPECIES HELD IN CAPTIVITY OR CONTROLLED ENVIRON-

MENT.—The provisions of subsections (a)(1)(A) and (a)(1)(G) of this
section shall not apply to any fish or wildlife which was held in
captivity or in a controlled environment on (A) December 28, 1973,
or (B) the date of the publication in the Federal Register of a final
regulation adding such fish or wildlife species to any list published
pursuant to subsection (c) of section 4 of this Act: Provided, That
such holding and any subsequent holding or use of the fish or wild-
life as not in the course of a commercial activity. With respect to
any act prohibited by subsections (a)(1)(A) and (a)(1)(G) of this sec-
tion which occurs after a period of 180 days from (i) December 28,
1973, or (ii) the date of publication in the Federal Register of a
final regulation adding such fish or wildlife species to any list pub-
lished pursuant to subsection (c) of section 4 of this Act, there shall
be a rebuttable presumption that the fish or wildlife involved in
such act is not entitled to the exemption contained in this sub-
section.

(2)(A) The provisions of subsections (a)(1) shall not apply to—
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(i) any raptor legally held in captivity or in a controlled en-
vironment on the effective date of the Endangered Species Act
Amendments of 1978; or

(ii) any progeny of any raptor described in clause (i); until
such time as any such raptor or progeny is intentionally re-
turned to a wild state.
(B) Any person holding any raptor or progeny described in sub-

paragraph (A) must be able to demonstrate that the raptor or prog-
eny does, in fact, qualify under the provisions of this paragraph,
and shall maintain and submit to the Secretary, on request, such
inventories, documentation, and records as the Secretary may by
regulation require as being reasonably appropriate to carry out the
purposes of this paragraph. Such requirements shall not unneces-
sarily duplicate the requirements of other rules and regulations
promulgated by the Secretary.

(c) VIOLATION OF CONVENTION.—(1) It is unlawful for any per-
son subject to the jurisdiction of the United States to engage in any
trade in any specimens contrary to the provisions of the Conven-
tion, or to possess any specimens traded contrary to the provisions
of the Convention, including the definitions of terms in article I
thereof.

(2) Any importation into the United States of fish or wildlife
shall, if—

(A) such fish or wildlife is not an endangered species listed
pursuant to section 4 of this Act but is listed in Appendix II
of the Convention;

(B) the taking and exportation of such fish or wildlife is
not contrary to the provisions of the Convention and all other
applicable requirements of the Convention have been satisfied;

(C) the applicable requirements of subsection (d), (e), and
(f) of this section have been satisfied; and

(D) such importation is not made in the course of a com-
mercial activity;

be presumed to be an important not in violation of any provision
of this Act or any regulation issued pursuant to this Act.

(d) IMPORTS AND EXPORTS.—
(1) IN GENERAL.—It is unlawful for any person, without

first having obtained permission from the Secretary, to engage
in business—

(A) as an importer or exporter of fish or wildlife (other
than shellfish and fishery products which (i) are not listed
pursuant to section 4 of this Act as endangered species or
threatened species, and (ii) are imported for purposes of
human or animal consumption or taken in waters under
the jurisdiction of the United States or on the high seas for
recreational purposes) or plants; or
(B) as an importer or exporter of any amount of raw or

worked African elephant ivory.
(2) REQUIREMENTS.—Any person required to obtain permis-

sion under paragraph (1) of this subsection shall—
(A) keep such records as will fully and correctly dis-

close each importation or exportation of fish, wildlife,
plants, or African elephant ivory made by him and the
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subsequent disposition, made by him with respect to such
fish, wildlife, plants, or ivory;

(B) at all reasonable times upon notice by a duly au-
thorized representative of the Secretary, afford such rep-
resentative access to his place of business, an opportunity
to examine his inventory of imported fish, wildlife, plants,
or African elephant ivory and the records required to be
kept under subparagraph (A) of this paragraph, and to
copy such records; and

(C) file such reports as the Secretary may require.
(3) REGULATIONS.—The Secretary shall prescribe such reg-

ulations as are necessary and appropriate to carry out the pur-
poses of this subsection.

(4) RESTRICTION ON CONSIDERATION OF VALUE OF AMOUNT
OF AFRICAN ELEPHANT IVORY IMPORTED OR EXPORTED.—In
granting permission under this subsection for importation or
exportation of African elephant ivory, the Secretary shall not
vary the requirements for obtaining such permission on the
basis of the value or amount of ivory imported or exported
under such permission.
(e) REPORTS.—It is unlawful for any person importing or ex-

porting fish or wildlife (other than shellfish and fishery products
which (1) are not listed pursuant to section 4 of this Act as endan-
gered or threatened species, and (2) are imported for purposes of
human or animal consumption or taken in waters under the juris-
diction of the United States or on the high seas for recreational
purposes) or plants to fail to file any declaration or report as the
Secretary deems necessary to facilitate enforcement of this Act or
to meet the obligations of the Convention.

(f) DESIGNATION OF PORTS.—(1) It is unlawful for any person
subject to the jurisdiction of the United States to import into or ex-
port from the United States any fish or wildlife (other than shell-
fish and fishery products which (A) are not listed pursuant to sec-
tion 4 of this Act as endangered species or threatened species, and
(B) are imported for purposes of human or animal consumption or
taken in waters under the jurisdiction of the United States or on
the high seas for recreational purposes) or plants, except at a port
of ports designated by the Secretary of the Interior. For the pur-
poses of facilitating enforcement of this Act and reducing the costs
thereof, the Secretary of the Interior, with approval of the Sec-
retary of the Treasury and after notice and opportunity for public
hearing, may, by regulation, designate ports and change such des-
ignations. The Secretary of the Interior, under such terms and con-
ditions as he may prescribe, may permit the importation or expor-
tation at nondesignated ports in the interest of the health or safety
of the fish or wildlife or plants, or for other reasons if, in his discre-
tion, he deems it appropriate and consistent with the purpose of
this subsection.

(2) Any port designated by the Secretary of the Interior under
the authority of section 4(d) of the Act of December 5, 1969 (16
U.S.C. 666cc–4(d), shall, if such designation is in effect on the day
before the date of the enactment of this Act, be deemed to be a port
designated by the Secretary under paragraph (1) of this subsection
until such time as the Secretary otherwise provides.
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(g) VIOLATIONS.—It is unlawful for any person subject to the
jurisdiction of the United States to attempt to commit, solicit an-
other to commit, or cause to be committed, any offense defined in
this section.
(16 U.S.C. 1538)

EXCEPTIONS

SEC. 10. (a) PERMITS.—(1) The Secretary may permit, under
such terms and conditions as he shall prescribe—

(A) any act otherwise prohibited by section 9 for scientific
purposes or to enhance the propagation or survival of the af-
fected species, including, but not limited to, acts necessary for
the establishment and maintenance of experimental popu-
lations pursuant subsection (j); or

(B) any taking otherwise prohibited by section 9(a)(1)(B) if
such taking is incidental to, and not the purpose of, the carry-
ing out of an otherwise lawful activity.
(2)(A) No permit may be issued by the Secretary authorizing

any taking referred to in paragraph (1)(B) unless the applicant
therefor submits to the Secretary a conservation plan that speci-
fies—

(i) the impact which will likely result from such taking;
(ii) what steps the applicant will take to minimize and

mitigate such impacts, and the funding that will be available
to implement such steps;

(iii) what alternative actions to such taking the applicant
considered and the reasons why such alternatives are not
being utilized; and

(iv) such other measures that the Secretary may require as
being necessary or appropriate for purposes of the plan.
(B) If the Secretary finds, after opportunity for public com-

ment, with respect to a permit application and the related con-
servation plan that—

(i) the taking will be incidental;
(ii) the applicant will, to the maximum extent practicable,

minimize and mitigate the impacts of such taking;
(iii) the applicant will ensure that adequate funding for

the plan will be provided;
(iv) the taking will not appreciably reduce the likelihood of

the survival and recovery of the species in the wild; and
(v) the measures, if any, required under subparagraph

(A)(iv) will be met;
and he has received such other assurances as he may require that
the plan will be implemented, the Secretary shall issue the permit.
The permit shall contain such terms and conditions as the Sec-
retary deems necessary or appropriate to carry out the purposes of
this paragraph, including, but not limited to, such reporting re-
quirements as the Secretary deems necessary for determining
whether such terms and conditions are being complied with.

(C) The Secretary shall revoke a permit issued under this
paragraph if he finds that the permittee is not complying with the
terms and conditions of the permit.
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(b) HARDSHIP EXEMPTIONS.—(1) If any person enters into a
contract with respect to a species of fish or wildlife or plant before
the date of the publication in the Federal Register of notice of con-
sideration of that species as an endangered species and the subse-
quent listing of that species as an endangered species pursuant to
section 4 of this Act will cause undue hardship to such person
under the contract, the Secretary, in order to minimize such hard-
ship, may exempt such person from the application of section 9(a)
of this Act to the extent the Secretary deems appropriate if such
person applies to him for such exemption and includes with such
application such information as the Secretary may require to prove
such hardship; except that (A) no such exemption shall be for a du-
ration of more than one year from the date of publication in the
Federal Register of notice of consideration of the species concerned,
or shall apply to a quantity of fish or wildlife or plants in excess
of that specified by the Secretary; (B) the one-year period for those
species of fish or wildlife listed by the Secretary as endangered
prior to the effective date of this Act shall expire in accordance
with the terms of section 3 of the Act of December 5, 1969 (83 Stat.
275); and (C) no such exemption may be granted for the importa-
tion or exportation of a specimen listed in Appendix I of the Con-
vention which is to be used in a commercial activity.

(2) As used in this subsection, the term ‘‘undue economic hard-
ship’’ shall include, but not be limited to:

(A) substantial economic loss resulting from inability
caused by this Act to perform contracts with respect to species
of fish and wildlife entered into prior to the date of publication
in the Federal Register of a notice of consideration of such spe-
cies as an endangered species;

(B) substantial economic loss to persons who, for the year
prior to the notice of consideration of such species as an endan-
gered species, derived a substantial portion of their income
from the lawful taking of any listed species, which taking
would be made unlawful under this Act; or

(C) curtailment of subsistence taking made unlawful under
this Act by persons (i) not reasonably able to secure other
sources of subsistence; and (ii) dependent to a substantial ex-
tent upon hunting and fishing for subsistence; and (iii) who
must engage in such curtailed taking for subsistence purposes.
(3) The Secretary may make further requirements for a show-

ing of undue economic hardship as he deems fit. Exceptions grant-
ed under this section may be limited by the Secretary in his discre-
tion as to time, area, or other factor of applicability.

(c) NOTICE AND REVIEW.—The Secretary shall publish notice in
the Federal Register of each application for an exemption or permit
which is made under this section. Each notice shall invite the sub-
mission from interested parties, within thirty days after the date
of the notice, of written data, views, or arguments with respect to
the application; except that such thirty-day period may be waived
by the Secretary in an emergency situation where the health or life
of an endangered animal is threatened and no reasonable alter-
native is available to the applicant, but notice of any such waiver
shall be published by the Secretary in the Federal Register within
ten days following the issuance of the exemption or permit. Infor-



36Sec. 10 ENDANGERED SPECIES ACT OF 1973

1 So in law. Section 10(e)(3)(ii) of the Endangered Species Act of 1973 paragraph indention
is incorrect. Indention should be same as 10(e)(3)(i)

mation received by the Secretary as part of any application shall
be available to the public as a matter of public record at every
stage of the proceeding.

(d) PERMIT AND EXEMPTION POLICY.—The Secretary may grant
exceptions under subsections (a)(1)(A) and (b) of this section only
if he finds and publishes his finding in the Federal Register that
(1) such exceptions were applied for in good faith, (2) if granted and
exercised will not operate to the disadvantage of such endangered
species, and (3) will be consistent with the purposes and policy set
forth in section 2 of this Act.

(e) ALASKA NATIVES.—(1) Except as provided in paragraph (4)
of this subsection the provisions of this Act shall not apply with re-
spect to the taking of any endangered species or threatened spe-
cies, or the importation of any such species taken pursuant to this
section, by—

(A) any Indian, Aleut, or Eskimo who is an Alaskan Native
who resides in Alaska; or

(B) any non-native permanent resident of an Alaska native
village;

if such taking is primarily for subsistence purposes. Non-edible by-
products of species taken pursuant to this section may be sold in
interstate commerce when made into authentic native articles of
handicrafts and clothing; except that the provisions of this sub-
section shall not apply to any non-native resident of an Alaskan
native village found by the Secretary to be not primarily dependent
upon the taking of fish and wildlife for consumption or for the cre-
ation and sale of authentic native articles of handicrafts and cloth-
ing.

(2) Any taking under this subsection may not be accomplished
in a wasteful manner.

(3) As used in this subsection—
(i) The term ‘‘subsistence’’ includes selling any edible por-

tion of fish or wildlife in native villages and towns in Alaska
for native consumption within native villages or towns; and
1 (ii) The term ‘‘authentic native articles of handicrafts and

clothing’’ means items composed wholly or in some significant re-
spect to natural materials, and which are produced, decorated or
fashioned in the exercise of traditional native handicrafts without
the use of pantographs, multiple carvers, or other mass copying de-
vices. Traditional native handicrafts include, but are not limited to,
weaving, carving, stitching, sewing, lacing, beading, drawing, and
painting.

(4) Notwithstanding the provisions of paragraph (l) of this sub-
section, whenever the Secretary determines that any species of fish
or wildlife which is subject to taking under the provisions of this
subsection is an endangered species or threatened species, and that
such taking materially and negatively affects the threatened or en-
dangered species, he may prescribe regulations upon the taking of
such species by any such Indian, Aleut, Eskimo, or non-native
Alaskan resident of an Alaskan native village. Such regulations
may be established with reference to species, geographical descrip-
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tion of the area included, the season for taking, or any other factors
related to the reason for establishing such regulations and consist-
ent with the policy of this Act. Such regulations shall be prescribed
after a notice and hearings in the affected judicial districts of Alas-
ka and as otherwise required by section 103 of the Marine Mam-
mal Protection Act of 1972, and shall be removed as soon as the
Secretary determines that the need for their impositions has dis-
appeared.

(f)(1) As used in this subsection—
(A) The term ‘‘pre-Act endangered species part’’ means—

(i) any sperm whale oil, including derivatives thereof,
which was lawfully held within the United States on De-
cember 28, 1973, in the course of a commercial activity; or

(ii) any finished scrimshaw product, if such product or
the raw material for such product was lawfully held within
the United States on December 28, 1973, in the course of
a commercial activity.
(B) The term ‘‘scrimshaw product’’ means any art form

which involves the substantial etching or engraving of designs
upon, or the substantial carving of figures, patterns, or designs
from, any bone or tooth of any marine mammal of the order
Cetacea. For purposes of this subsection, polishing or the add-
ing of minor superficial markings does not constitute substan-
tial etching, engraving, or carving.
(2) The Secretary, pursuant to the provisions of this subsection,

may exempt, if such exemption is not in violation of the Conven-
tion, any pre-Act endangered species part from one or more of the
following prohibitions.

(A) The prohibition on exportation from the United States
set forth in section 9(a)(1)(A) of this Act.

(B) Any prohibition set forth in section 9(a)(1) (E) or (F) of
this Act.
(3) Any person seeking an exemption described in paragraph

(2) of this subsection shall make application therefor to the Sec-
retary in such form and manner as he shall prescribe, but no such
application may be considered by the Secretary unless the applica-
tion—

(A) is received by the Secretary before the close of the one-
year period beginning on the date on which regulations pro-
mulgated by the Secretary to carry out this subsection first
take effect;

(B) contains a complete and detailed inventory of all pre-
Act endangered species parts for which the applicant seeks ex-
emption;

(C) is accompanied by such documentation as the Sec-
retary may require to prove that any endangered species part
or product claimed by the applicant to be a pre-Act endangered
species part is in fact such a part; and

(D) contains such other information as the Secretary
deems necessary and appropriate to carry out the purposes of
this subsection.
(4) If the Secretary approves any application for exemption

made under this subsection, he shall issue to the applicant a cer-
tificate of exemption which shall specify—
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(A) any prohibition in section 9(a) of this Act which is ex-
empted;

(B) the pre-Act endangered species parts to which the ex-
emption applies;

(C) the period of time during which the exemption is in ef-
fect, but no exemption made under this subsection shall have
force and effect after the close of the three-year period begin-
ning on the date of issuance of the certificate unless such ex-
emption is renewed under paragraph (8); and

(D) any term or condition prescribed pursuant to para-
graph (5) (A) or (B), or both, which the Secretary deems nec-
essary or appropriate.
(5) The Secretary shall prescribe such regulations as he deems

necessary and appropriate to carry out the purposes of this sub-
section. Such regulations may set forth—

(A) terms and conditions which may be imposed on appli-
cants for exemptions under this subsection (including, but not
limited to, requirements that applicants register, inventories,
keep complete sales records, permit duly authorized agents of
the Secretary to inspect such inventories and records, and peri-
odically file appropriate reports with the Secretary); and

(B) terms and conditions which may be imposed on any
subsequent purchaser of any pre-Act endangered species part
covered by an exemption granted under this subsection;

to insure that any such part so exempted is adequately accounted
for and not disposed of contrary to the provisions of this Act. No
regulation prescribed by the Secretary to carry out the purposes of
this subsection shall be subject to section 4(f)(2)(A)(i) of this Act.

(6)(A) Any contract for the sale of pre-Act endangered species
parts which is entered into by the Administrator of General Serv-
ices prior to the effective date of this subsection and pursuant to
the notice published in the Federal Register on January 9, 1973,
shall not be rendered invalid by virtue of the fact that fulfillment
of such contract may be prohibited under section 9(a)(1)(F).

(B) In the event that this paragraph is held invalid, the valid-
ity of the remainder of the Act, including the remainder of this sub-
section, shall not be affected.

(7) Nothing in this subsection shall be construed to—
(A) exonerate any person from any act committed in viola-

tion of paragraphs (1)(A), (1)(E), or (1)(F) of section 9(a) prior
to the date of enactment of this subsection; or

(B) immunize any person from prosecution for any such
act.
(8)(A)(i) Any valid certificate of exemption which was renewed

after October 13, 1982, and was in effect on March 31, 1988, shall
be deemed to be renewed for a 6-month period beginning on the
date of enactment of the Endangered Species Act Amendments of
1988. Any person holding such a certificate may apply to the Sec-
retary for one additional renewal of such certificate for a period not
to exceed 5 years beginning on the date of such enactment.

(B) If the Secretary approves any application for renewal of an
exemption under this paragraph, he shall issue to the applicant a
certificate of renewal of such exemption which shall provide that
all terms, conditions, prohibitions, and other regulations made ap-
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plicable by the previous certificate shall remain in effect during the
period of the renewal.

(C) No exemption or renewal of such exemption made under
this subsection shall have force and effect after the expiration date
of the certificate of renewal of such exemption issued under this
paragraph.

(D) No person may, after January 31, 1984, sell or offer for
sale in interstate or foreign commerce, and pre-Act finished scrim-
shaw product unless such person holds a valid certificate of exemp-
tion issued by the Secretary under this subsection, and unless such
product or the raw material for such product was held by such per-
son on October 13, 1982.

(g) In connection with any action alleging a violation of section
9, any person claiming the benefit of any exemption or permit
under this Act shall have the burden of proving that the exemption
or permit is applicable, has been granted, and was valid and in
force at the time of the alleged violation.

(h) CERTAIN ANTIQUE ARTICLES.—(1) Sections 4(d), 9(a), and
9(c) do not apply to any article which—

(A) is not less than 100 years of age;
(B) is composed in whole or in part of any endangered spe-

cies or threatened species listed under section 4;
(C) has not been repaired or modified with any part of any

such species on or after the date of the enactment of this Act;
and

(D) is entered at a port designated under paragraph (3).
(2) Any person who wishes to import an article under the ex-

ception provided by this subsection shall submit to the customs of-
ficer concerned at the time of entry of the article such documenta-
tion as the Secretary of the Treasury, after consultation with the
Secretary of the Interior, shall by regulation require as being nec-
essary to establish that the article meets the requirements set
forth in paragraph (1) (A), (B), and (C).

(3) the Secretary of the Treasury, after consultation with the
Secretary of the Interior, shall designate one port within each cus-
toms region at which articles described in paragraph (1) (A), (B),
and (C) must be entered into the customs territory of the United
States.

(4) Any person who imported, after December 27, 1973, and on
or before the date of the enactment of the Endangered Species Act
Amendments of 1978, any article described in paragraph (1)
which—

(A) was not repaired or modified after the date of importa-
tion with any part of any endangered species or threatened
species listed under section 4;

(B) was forfeited to the United States before such date of
the enactment, or is subject to forfeiture to the United States
on such date of enactment, pursuant to the assessment of a
civil penalty under section 11; and

(C) is in the custody of the United States on such date of
enactment;

may, before the close of the one-year period beginning on such date
of enactment make application to the Secretary for return of the
article. Application shall be made in such form and manner, and
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contain such documentation, as the Secretary prescribes. If on the
basis of any such application which is timely filed, the Secretary
is satisfied that the requirements of this paragraph are met with
respect to the article concerned, the Secretary shall return the arti-
cle to the applicant and the importation of such article shall, on
and after the date of return, be deemed to be a lawful importation
under this Act.

(i) NONCOMMERCIAL TRANSSHIPMENTS.—Any importation into
the United States of fish or wildlife shall, if—

(1) such fish or wildlife was lawfully taken and exported
from the country of origin and country of reexport, if any;

(2) such fish or wildlife is in transit or transshipment
through any place subject to the jurisdiction of the United
States en route to a country where such fish or wildlife may
be lawfully imported and received;

(3) the exporter or owner of such fish or wildlife gave ex-
plicit instructions not to ship such fish or wildlife through any
place subject to the jurisdiction of the United States, or did all
that could have reasonably been done to prevent trans-
shipment, and the circumstances leading to the transshipment
were beyond the exporter’s or owner’s control;

(4) the applicable requirements of the Convention have
been satisfied; and

(5) such importation is not made in the course of a com-
mercial activity,

be an importation not in violation of any provision of this Act or
any regulation issued pursuant to this Act while such fish or wild-
life remains in the control of the United States Customs Service.

(j) EXPERIMENTAL POPULATIONS.—(1) For purposes of this sub-
section, the term ‘‘experimental population’’ means any population
(including any offspring arising solely therefrom) authorized by the
Secretary for release under paragraph (2), but only when, and at
such times as, the population is wholly separate geographically
from nonexperimental populations of the same species.

(2)(A) The Secretary may authorize the release (and the relat-
ed transportation) of any population (including eggs, propagules, or
individuals) of an endangered species or a threatened species out-
side the current range of such species if the Secretary determines
that such release will further the conservation of such species.

(B) Before authorizing the release of any population under sub-
paragraph (A), the Secretary shall by regulation identify the popu-
lation and determine, on the basis of the best available informa-
tion, whether or not such population is essential to the continued
existence of an endangered species or a threatened species.

(C) For the purposes of this Act, each member of an experi-
mental population shall be treated as a threatened species; except
that—

(i) solely for purposes of section 7 (other than subsection
(a)(1) thereof), an experimental population determined under
subparagraph (B) to be not essential to the continued existence
of a species shall be treated, except when it occurs in an area
within the National Wildlife Refuge System or the National
Park System, as a species proposed to be listed under section
4; and
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(ii) critical habitat shall not be designated under this Act
for any experimental population determined under subpara-
graph (B) to be not essential to the continued existence of a
species.
(3) The Secretary, with respect to population of endangered

species or threatened species that the Secretary authorized, before
the date of the enactment of this subsection, for release in geo-
graphical areas separate from the other populations of such spe-
cies, shall determine by regulation which of such populations are
an experimental population for the purposes of this subsection and
whether or not each is essential to the continued existence of an
endangered species or a threatened species.
(16 U.S.C. 1539)

PENALTIES AND ENFORCEMENT

SEC. 11. (a) CIVIL PENALTIES.—(1) Any person who knowingly
violates, and any person engaged in business as an importer or ex-
porter of fish, wildlife, or plants who violates, any provision of this
Act, or any provision of any permit or certificate issued hereunder,
or of any regulation issued in order to implement subsection
(a)(1)(A), (B), (C), (D), (E), or (F), (a)(2(A), (B), (C), or (D), (c), (d),
(other than regulation relating to recordkeeping or filing or re-
ports), (f), or (g) of section 9 of this Act, may be assessed a civil
penalty by the Secretary of not more than $25,000 for each viola-
tion. Any person who knowingly violates, and any person engaged
in business as an importer or exporter of fish, wildlife, or plants
who violates, any provision of any other regulation issued under
this Act may be assessed a civil penalty by the Secretary of not
more than $12,000 for each such violation. Any person who other-
wise violates any provision of this Act, or any regulation, permit,
or certificate issued hereunder, may be assessed a civil penalty by
the Secretary of not more than $500 for each such violation. No
penalty may be assessed under this subsection unless such person
is given notice and opportunity for a hearing with respect to such
violation. Each violation shall be a separate offense. Any such civil
penalty may be remitted or mitigated by the Secretary. Upon any
failure to pay a penalty assessed under this subsection, the Sec-
retary may request the Attorney General to institute a civil action
in a district court of the United States for any district in which
such person is found, resides, or transacts business to collect the
penalty and such court shall have jurisdiction to hear and decide
any such action. The court shall hear such action on the record
made before the Secretary and shall sustain his action if it is sup-
ported by substantial evidence on the record considered as a whole.

(2) Hearings held during proceedings for the assessment of
civil penalties by paragraph (1) of this subsection shall be con-
ducted in accordance with section 554 of title 5, United States
Code. The Secretary may issue subpoenas for the attendance and
testimony of witnesses and the production of relevant papers,
books, and documents, and administer oaths. Witnesses summoned
shall be paid the same fees and mileage that are paid to witnesses
in the courts of the United States. In case of contumacy or refusal
to obey a subpoena served upon any person pursuant to this para-
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graph, the district court of the United States for any district in
which such person is found or resides or transacts business, upon
application by the United States and after notice to such person,
shall have jurisdiction to issue an order requiring such person to
appear and give testimony before the Secretary or to appear and
produce documents before the Secretary, or both, and any failure
to obey such order of the court may be punished by such court as
a contempt thereof.

(3) Notwithstanding any other provision of this Act, no civil
penalty shall be imposed if it can be shown by a preponderance of
the evidence that the defendant committed an act based on a good
faith belief that he was acting to protect himself or herself, a mem-
ber of his or her family, or any other individual from bodily harm,
from any endangered or threatened species.

(b) CRIMINAL VIOLATIONS.—(1) Any person who knowingly vio-
lates any provision of this Act, of any permit or certificate issued
hereunder, or of any regulation issued in order to implement sub-
section (a)(1)(A), (B), (C), (D), (E), or (F); (a)(2)(A), (B), (C), or (D),
(c), (d) (other than a regulation relating to recordkeeping, or filing
of reports), (f), or (g) of section 9 of this Act shall, upon conviction,
be fined not more than $50,000 or imprisoned for not more than
one year, or both. Any person who knowingly violates any provision
of any other regulation issued under this Act shall, upon convic-
tion, be fined not more than $25,000 or imprisoned for not more
than six months, or both.

(2) The head of any Federal agency which has issued a lease,
license, permit, or other agreement authorizing a person to import
or export fish, wildlife, or plants, or to operate a quarantine station
for imported wildlife, or authorizing the use of Federal lands, in-
cluding grazing of domestic livestock, to any person who is con-
victed of a criminal violation of this Act or any regulation, permit,
or certificate issued hereunder may immediately modify, suspend,
or revoke each lease, license, permit, or other agreement. The Sec-
retary shall also suspend for a period of up to one year, or cancel,
any Federal hunting or fishing permits or stamps issued to any
person who is convicted of a criminal violation of any provision of
this Act or any regulation, permit, or certificate issued hereunder.
The United States shall not be liable for the payments of any com-
pensation, reimbursement, or damages in connection with the
modification, suspension, or revocation of any leases, licenses per-
mits stamps, or other agreements pursuant to this section.

(3) Notwithstanding any other provision of this Act, it shall be
a defense to prosecution under this subsection if the defendant
committed the offense based on a good faith belief that he was act-
ing to protect himself or herself, a member of his or her family, or
any other individual, from bodily harm from any endangered or
threatened species.

(c) DISTRICT COURT JURISDICTION.—The several district courts
of the United States; including the courts enumerated in section
460 of title 28, United States Code, shall have jurisdiction over any
actions arising under this Act. For the purpose of this Act, Amer-
ican Samoa shall be included within the judicial district of the Dis-
trict Court of the United States for the District of Hawaii.



43 Sec. 11ENDANGERED SPECIES ACT OF 1973

(d) REWARDS AND CERTAIN INCIDENTAL EXPENSES.—The Sec-
retary or the Secretary of the Treasury shall pay, from sums re-
ceived as penalties, fines, or forfeitures of property for any viola-
tions of this chapter or any regulation issued hereunder (1) a re-
ward to any person who furnishes information which leads to an
arrest, a criminal conviction, civil penalty assessment, or forfeiture
of property for any violation of this chapter or any regulation is-
sued hereunder, and (2) the reasonable and necessary costs in-
curred by any person in providing temporary care for any fish,
wildlife, or plant pending the disposition of any civil or criminal
proceeding alleging a violation of this chapter with respect to that
fish, wildlife, or plant. The amount of the reward, if any, is to be
designated by the Secretary or the Secretary of the Treasury, as
appropriate. Any officer or employee of the United States or any
State or local government who furnishes information or renders
service in the performance of his official duties is ineligible for pay-
ment under this subsection. Whenever the balance of sums received
under this section and section 6(d) of the Act of November 16, 1981
(16 U.S.C. 3375(d)) as penalties or fines, or from forfeitures of prop-
erty, exceed $500,000, the Secretary of the Treasury shall deposit
an amount equal to such excess balance in the cooperative endan-
gered species conservation fund established under section 6(i) of
this Act.

(e) ENFORCEMENT.—(1) The provisions of this Act and any reg-
ulations or permits issued pursuant thereto shall be enforced by
the Secretary, the Secretary of the Treasury, or the Secretary of
the Department in which the Coast Guard is operating, or all such
Secretaries. Each such Secretary may utilize by agreement, with or
without reimbursement, the personnel, services, and facilities of
any other Federal agency or any State agency for purposes of en-
forcing this Act.

(2) The judges of the district courts of the United States and
the United States magistrates may within their respective jurisdic-
tions, upon proper oath or affirmation showing probable cause,
issue such warrants or other process as may be required for en-
forcement of this Act and any regulation issued thereunder.

(3) Any person authorized by the Secretary, the Secretary of
the Treasury, or the Secretary of the Department in which the
Coast Guard is operating, to enforce this Act may detain for inspec-
tion and inspect any package, crate, or other container, including
its contents, and all accompanying documents, upon importation or
exportation. Such persons may make arrests without a warrant for
any violation of this Act if he has reasonable grounds to believe
that the person to be arrested is committing the violation in his
presence or view and may execute and serve any arrest warrant,
search warrant, or other warrant or civil or criminal process issued
by any officer or court of competent jurisdiction for enforcement of
this Act. Such person so authorized may search and seize, with or
without a warrant, as authorized by law. Any fish, wildlife, prop-
erty, or item so seized shall be held by any person authorized by
the Secretary, the Secretary of the Treasury, or the Secretary of
the Department in which the Coast Guard is operating pending
disposition of civil or criminal proceedings, or the institution of an
action in rem for forfeiture of such fish, wildlife, property, or item
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pursuant to paragraph (4) of the subsection; except that the Sec-
retary may, in lieu of holding such fish, wildlife, property, or item,
permit the owner or consignee to post a bond or other surety satis-
factory to the Secretary, but upon forfeiture of any such property
to the United States, or the abandonment or waiver of any claim
to any such property, it shall be disposed of (other than by sale to
the general public) by the Secretary in such a manner, consistent
with the purposes of this Act, as the Secretary shall by regulation
prescribe.

(4)(A) All fish or wildlife or plants taken, possessed, sold, pur-
chased, offered for sale or purchase, transported, delivered, re-
ceived, carried, shipped, exported, or imported contrary to the pro-
visions of this Act, any regulation made pursuant thereto, or any
permit or certificate issued hereunder shall be subject to forfeiture
to the United States.

(B) All guns, traps, nets, and other equipment, vessels, vehi-
cles, aircraft, and other means of transportation used to aid the
taking, possessing, selling, purchasing, offering for sale or pur-
chase, transporting, delivering, receiving, carrying, shipping, ex-
porting, or importing of any fish or wildlife or plants in violation
of this Act, any regulation made pursuant thereto, or any permit
or certificate issued thereunder shall be subject to forfeiture to the
United States upon conviction of a criminal violation pursuant to
section 11(b)(1) of this Act.

(5) All provisions of law relating to the seizure, forfeiture, and
condemnation of a vessel for violation of the customs laws, the dis-
position of such vessel or the proceeds from the sale thereof, and
the remission or mitigation of such forfeiture, shall apply to the
seizures and forfeitures incurred, or alleged to have been incurred,
under the provisions of this Act, insofar as such provisions of law
are applicable and not inconsistent with the provisions of this Act;
except that all powers, rights, and duties conferred or imposed by
the customs laws upon any officer or employee of the Treasury De-
partment shall, for the purposes of this Act, be exercised or per-
formed by the Secretary or by such persons as he may designate.

(6) The Attorney General of the United States may seek to en-
join any person who is alleged to be in violation of any provision
of this Act or regulation issued under authority thereof.

(f) REGULATIONS.—The Secretary, the Secretary of the Treas-
ury, and the Secretary of the Department in which the Coast
Guard is operating, are authorized to promulgate such regulations
as may be appropriate to enforce this Act, and charge reasonable
fees for expenses to the Government connected with permits or cer-
tificates authorized by this Act including processing applications
and reasonable inspections, and with the transfer, board, handling,
or storage of fish or wildlife or plants and evidentiary items seized
and forfeited under this Act. All such fees collected pursuant to this
subsection shall be deposited in the Treasury to the credit of the
appropriation which is current and chargeable for the cost of fur-
nishing the services. Appropriated funds may be expended pending
reimbursement from parties in interest.

(g) CITIZEN SUITS.—(1) Except as provided in paragraph (2) of
this subsection any person may commence a civil suit on his own
behalf—
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(A) to enjoin any person, including the United States and
any other governmental instrumentality or agency (to the ex-
tent permitted by the eleventh amendment to the Constitu-
tion), who is alleged to be in violation of any provision of this
Act or regulation issued under the authority thereof; or

(B) to compel the Secretary to apply, pursuant to section
6(g)(2)(B)(ii) of this Act, the prohibitions set forth in or author-
ized pursuant to section 4(d) or section 9(a)(1)(B) of this Act
with respect to the taking of any resident endangered species
or threatened species within any State; or

(C) against the Secretary where there is alleged a failure
of the Secretary to perform any act or duty under section 4
which is not discretionary with the Secretary.
The district courts shall have jurisdiction, without regard to

the amount in controversy or the citizenship of the parties, to en-
force any such provision or regulation or to order the Secretary to
perform such act or duty, as the case may be. In any civil suit com-
menced under subparagraph (B) the district court shall compel the
Secretary to apply the prohibition sought if the court finds that the
allegation that an emergency exists is supported by substantial evi-
dence.

(2)(A) No action may be commenced under subparagraph (1)(A)
of this section—

(i) prior to sixty days after written notice of the violation
has been given to the Secretary, and to any alleged violator of
any such provision or regulation;

(ii) if the Secretary has commenced action to impose a pen-
alty pursuant to subsection (a) of this section; or

(iii) if the United States has commenced and is diligently
prosecuting a criminal action in a court of the United States
or a State to redress a violation of any such provision or regu-
lation.
(B) No action may be commenced under subparagraph (1)(B) of

this section—
(i) prior to sixty days after written notice has been given

to the Secretary setting forth the reasons why an emergency
is thought to exist with respect to an endangered species or a
threatened species in the State concerned; or

(ii) if the Secretary has commenced and is diligently pros-
ecuting action under section 6(g)(2)(B)(ii) of this Act to deter-
mine whether any such emergency exists.
(C) No action may be commenced under subparagraph (1)(C) of

this section prior to sixty days after written notice has been given
to the Secretary; except that such action may be brought imme-
diately after such notification in the case of an action under this
section respecting an emergency posing a significant risk to the
well-being of any species of fish or wildlife or plants.

(3)(A) Any suit under this subsection may be brought in the ju-
dicial district in which the violation occurs.

(B) In any such suit under this subsection in which the United
States is not a party, the Attorney General, at the request of the
Secretary, may intervene on behalf of the United States as a mat-
ter of right.
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(4) The court, in issuing any final order in any suit brought
pursuant to paragraph (1) of this subsection, may award costs of
litigation (including reasonable attorney and expert witness fees) to
any party, whenever the court determines such award is appro-
priate.

(5) The injunctive relief provided by this subsection shall not
restrict any right which any person (or class of persons) may have
under any statute or common law to seek enforcement of any
standard or limitation or to seek any other relief (including relief
against the Secretary or a State agency).

(h) COORDINATION WITH OTHER LAWS.—The Secretary of Agri-
culture and the Secretary shall provide for appropriate coordina-
tion of the administration of this Act with the administration of the
animal quarantine laws (21 U.S.C. 101–105, 111–135b, and 612–
614) and section 306 of the Tariff Act of 1930 (19 U.S.C. 1306).
Nothing in this Act or any amendment made by this Act shall be
construed as superseding or limiting in any manner the functions
of the Secretary of Agriculture under any other law relating to pro-
hibited or restricted importations or possession of animals and
other articles and no proceeding or determination under this Act
shall preclude any proceeding or be considered determinative of
any issue of fact or law in any proceeding under any Act adminis-
tered by the Secretary of Agriculture. Nothing in this Act shall be
construed as superseding or limiting in any manner the functions
and responsibilities of the Secretary of the Treasury under the Tar-
iff Act of 1930, including, without limitation, section 527 of that Act
(19 U.S.C. 1527), relating to the importation of wildlife taken,
killed, possessed, or exported to the United States in violation of
the laws or regulations of a foreign country.
(16 U.S.C. 1540)

ENDANGERED PLANTS

SEC. 12. The Secretary of the Smithsonian Institution, in con-
junction with other affected agencies, is authorized and directed to
review (1) species of plants which are now or may become endan-
gered, or threatened and (2) methods of adequately conserving such
species, and to report to Congress, within one year after the date
of the enactment of this Act, the results of such review including
recommendations for new legislation or the amendment of existing
legislation.
(16 U.S.C. 1541)

CONFORMING AMENDMENTS

SEC. 13. (a) Subsection 4(c) of the Act of October 15, 1966 (80
Stat. 928, 16 U.S.C. 668dd(c)), is further amended by revising the
second sentence thereof to read as follows: ‘‘With the exception of
endangered species and threatened species listed by the Secretary
pursuant to section 4 of the Endangered Species Act of 1973 in
States wherein a cooperative agreement does not exist pursuant to
section 6(c) of that Act, nothing in this Act, shall be construed to
authorize the Secretary to control or regulate hunting or fishing of
resident fish and wildlife on lands not within the system.’’
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(b) Subsection 10(a) of the Migratory Bird Conservation Act (45
Stat. 1224, 16 U.S.C. 715i(a)) and subsection 401(a) of the Act of
June 15, 1935 (49 Stat. 383, 16 U.S.C. 715s(a)) are each amended
by striking out ‘‘threatened with extinction,’’ and inserting in lieu
thereof the following: ‘‘listed pursuant to section 4 of the Endan-
gered Species Act of 1973 as endangered species or threatened spe-
cies.’’

(c) Section 7(a)(1) of the Land and Water Conservation Fund
Act of 1965 (16 U.S.C. 4601–9(a)(1)) is amended by striking out:

‘‘THREATENED SPECIES.—For any national area which may
be authorized for the preservation of species of fish or wildlife
that are threatened with extinction.’’ and inserting in lieu
thereof the following:

‘‘ENDANGERED SPECIES AND THREATENED SPECIES.—For
lands, waters, or interests therein, the acquisition of which is
authorized under section 5(a) of the Endangered Species Act of
1973, needed for the purpose of conserving endangered or
threatened species of fish or wildlife or plants.’’
(d) The first sentence of section 2 of the Act of September 28,

1962, amended (76 Stat. 653, 16 U.S.C. 460k–1), is amended to
read as follows:

‘‘The Secretary is authorized to acquire areas of land, or
interests therein, which are suitable for—

‘‘(1) incidental fish and wildlife-oriented recreational devel-
opment;

‘‘(2) the protection of natural resources;
‘‘(3) the conservation of endangered species or threatened

species listed by the Secretary pursuant to section 4 of the En-
dangered Species Act of 1973; or

‘‘(4) carrying out two or more of the purposes set forth in
paragraphs (1) through (3) of this section, and are adjacent to,
or within, the said conservation areas, except that the acquisi-
tion of any land or interest therein pursuant to this section
shall be accomplished only with such funds as may be appro-
priated therefor by the Congress or donated for such purposes,
but such property shall not be acquired with funds obtained
from the sale of Federal migratory bird hunting stamps.’’
(e) The Marine Mammal Protection Act of 1972 (16 U.S.C.

1361–1407) is amended—
(1) by striking out ‘‘Endangered Species Conservation Act

of 1969’’ in section 3(1)(B) thereof and inserting in lieu thereof
the following: ‘‘Endangered Species Act of 1973’’;

(2) by striking out ‘‘pursuant to the Endangered Species
Conservation Act of 1969’’ in section 101(a)(3)(B) thereof and
inserting in lieu thereof the following: ‘‘or threatened species
pursuant to the Endangered Species Act of 1973’’.

(3) by striking out ‘‘endangered under the Endangered
Species Conservation Act of 1969’’ in section 102(b)(3) thereof
and inserting in lieu thereof the following: ‘‘an endangered spe-
cies or threatened species pursuant to the Endangered Species
Act of 1973’’; and

(4) by striking out ‘‘of the Interior and revisions of the En-
dangered Species List, authorized by the Endangered Species
Conservation Act of 1969,’’ in section 202(a)(6) thereof and in-
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1 So in original. Probably should be ‘‘section’’.

serting in lieu thereof the following: ‘‘such revisions of the en-
dangered species list and threatened species list published pur-
suant to section 4(c)(1) of the Endangered Species Act of 1973’’.
(f) Section 2(1) of the Federal Environmental Pesticide Control

Act of 1972 (Public Law 92–516) is amended by striking out the
words ‘‘by the Secretary of the Interior under Public Law 91–135’’
and inserting in lieu thereof the words ‘‘or threatened by the Sec-
retary pursuant to the Endangered Species Act of 1973’’.

REPEALER

SEC. 14. The Endangered Species Conservation Act of 1969
(sections 1 through 3 of the Act of October 15, 1966, and sections
1 through 6 of the Act of December 5, 1969; 16 U.S.C. 668aa—
668cc–6), is repealed.

AUTHORIZATION OF APPROPRIATIONS

SEC. 15. (a) IN GENERAL.—Except as provided in subsection (b),
(c), and (d), there are authorized to be appropriated—

(1) not to exceed $35,000,000 for fiscal year 1988,
$36,500,000 for fiscal year 1989, $38,000,000 for fiscal year
1990, $39,500,000 for fiscal year 1991, and $41,500,000 for fis-
cal year 1992 to enable the Department of the Interior to carry
out such functions and responsibilities as it may have been
given under this Act;

(2) not to exceed $5,750,000 for fiscal year 1988,
$6,250,000 for each of fiscal years 1989 and 1990, and
$6,750,000 for each of fiscal year 1991 and 1992 to enable the
Department of Commerce to carry out such functions and re-
sponsibilities as it may have been given under this Act; and

(3) not to exceed $2,200,000 for fiscal year 1988,
$2,400,000 for each of fiscal years 1989 and 1990, and
$2,600,000 for each of fiscal years 1991 and 1992, to enable the
Department of Agriculture to carry out its functions and re-
sponsibilities with respect to the enforcement of this Act and
the Convention which pertain to the importation or exportation
of plants.
(b) EXEMPTIONS FROM ACT.—There are authorized to be appro-

priated to the Secretary to assist him and the Endangered Species
Committee in carrying out their functions under sections 1 7 (e), (g),
and (h) not to exceed $600,000 for each for fiscal year 1988, 1989,
1990, 1991, and 1992.

(c) CONVENTION IMPLEMENTATION.—There are authorized to be
appropriated to the Department of the Interior for purposes of car-
rying out section 8A(e) not to exceed $400,000 for each of fiscal
years 1988, 1989, and 1990, and $500,000 for each of fiscal years
1991 and 1992, and such sums shall remain available until ex-
pended.
(16 U.S.C. 1542)

EFFECTIVE DATE

SEC. 16. This Act shall take effect on the date of its enactment.
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MARINE MAMMAL PROTECTION ACT OF 1972

SEC. 17. Except as otherwise provided in this Act, no provision
of this Act shall take precedence over any more restrictive conflict-
ing provision of the Marine Mammal Protection Act of 1972.
(16 U.S.C. 1543)

ANNUAL COST ANALYSIS BY THE FISH AND WILDLIFE SERVICE

SEC. 18. On or before January 15, 1990, and each January 15
thereafter, the Secretary of the Interior, acting through the Fish
and Wildlife Service, shall submit to the Congress an annual report
covering the preceding fiscal year which shall contain—

(1) an accounting on a species by species basis of all rea-
sonably unidentifiable Federal expenditures made primarily for
the conservation of endangered or threatened species pursuant
to this Act; and

(2) an accounting on a species by species basis for all rea-
sonably identifiable expenditures made primarily for the con-
servation of endangered or threatened species pursuant to this
Act by states receiving grants under section 6.

(16 U.S.C. 1544)
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